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the natural world clouds sometimes return 
after the rain, This criminal trial may be regard- 
ed as an instance of something ‘analogous in the 
stioral world, A’ controversial storm, which ‘had 
been gathering for some time, recently burst over 
Poona in great violence ; aud after it hadypassed 
off, a dark cloud returned from it in the shape of 
“this criminal prosecution, The complainant in 
this case is Narayen Bapoojee Gorey, on the part 
ofhimselt and of the Hindoo Widow Marriage 
Association; and the accused persons are 
Mpyenkcut Shastree bin Chintamon Bhut Matey 
and Gunesh Shastree bin Bapoojee Malwunkur. 
, The prosecution is for defamation of character, 
~ ond has arisen, as 1 have intimated, out of the 
rgieat discussion recently held in Poona on the 
) religious social question, whether the marriage of 
Hisdoo widows is sanctioned or forbidden by the 
Shastras 


There are two antagonistic parties imthe Hindoo 
community ;a reform and an anti-reform party, 
"Reformers may have for their object to change 
ae customs and institutions in order to 
‘“blish euch as are adapted to new cifeum: 

w ‘tances and knowledge; or they may have for 
5 "Ibi object to return to pristine customs and 
_ Se which, under long misrule, have 
changed and perverted, aud made to give 
“pk @ to abuses. It is clear that iv the former 
castithe auti-reformers would have somé reason 
for resisting the demands of the reformers, while 
in the latter case they would have no good 
‘reason for doing so ; and it is equally clear that 
‘the latter case the demands of reformers are 
agaright-by those whoare suffering wrongs. \ 








‘4 ed iti-reformern i in resisting the demands of the | 


formers in the matter of widow marriage, do so 

i good faith, because in the Kaliyuga such mar- 

auages are ‘forbidden by the Shastras, and because 
of 
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they believe that the Kaliyuga, in which such 





marriages are forbidden, is now current : that is, 
they resist what they believe in good faith to be 
the infringement of a positive injunction of their ; 
religion, applicable to the present times. Widow 
marriage is, under certain circumstances, for- 
bidden likewise in the Christian religion. Tn the / 
primitive Christian Church, ere the Church had so. 
widely departed from its primitive constitution Se 
and simplicity av hardly to be recognizable a8 . 
the same iustitution, there were widows set apart 
for ecclesiastical duties, who corresponded in 
office for their own sex in some measure to the 
presbyters of the other sex, who had the over- 
sight of the Church. The first qualification for 
enrolment in this institution of widows, next to ~ 
that of age, was that the widow shodld have been — 
the wife of but one husband : that’is, not marti. 
ed a second time, The Christian religion, indeed, _ 
goes farther than thia, and actually prohibits se~ 4 
cond marriage to thoso of the male sex who 
aspire after oversight in the Ohurch. Just as the 
widow, who had supervision over lier own Sex, 
must have been the wife of but one husband ; 50 | 
the elder, who had the supervision over’ the 
Church, must have been the busband of buton® | 
wife. In the Ohristian religion, however, younger 
widows are ditected to tarry, With a view to the 
prevention of real evils. The anti-reformers, 
then, in their opposition to widow marriage ~ 
are acting, it should be admitted, ‘in acvordance 
with their religions Convictions y es 








Reform to be useful and durable must be gradual 
and cautious, and it has been argued against the 
reformers amongst the Hindoos that they are 
rash, injudicious and revolutionizing. The com- 
plete refutation of this argument is found in the 
fact that, up to the present time, they have 
confined themselves almost exclusively to the 
matter of widow marriage ; and considering the 
many and great evils to be prevented and wrongs 
to be redressed By its allowance, it is not sur-~ 
prising that they should hayé begun their work of 
reformation with it, They profess in regard to 
it to have as their chief end the lalter of the two <_ 
objects above mentioned, as those which reform. 
ers may have in view; while at the same time 4 
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“ garefully described the four Yugas, the Krita, 





they may not altogether exclude from their view ancient law-giver—Manu, speaks of women ~ 
the former of those objects: that is, while they having no will of theirown, and totally unfit for 
seek the restoration of the old ways which haye | independence ; but he described -a state .of 
been perverted, they would also wish to improve | Society which it was the aim of an arrogant 
those so as to adapt them toa more advanced | Priesthood to establish, rather than that which 
atate of society. #In their efforts to re-establish | really existed in his own time.” He farther 
the right of widow marriage, they are struggling | °bserves:—" The remarriage of Hindoo widows, 
for the restoration of what they believe, if good which is now permitted by law, is opposed:to.all’ 
faith, to be the purer nad simpler customs of | modern Hindooideas about women. Ibis clei 
early times, and are acting in accordance with | however, from the story of Damayanti, wlio 
their religious convictions. They also have.|#Ppointsa second Swayamvara, that in eate~ 
the authority of the Shastras in their times remarriage was not necessarily a violation 
favour. ‘In the 3rd Skundh of the Bhaguwant| of propriety ; though, from Damayanti’s wonder 
Pooran there is the following passage which | that thenew suitor should have failed to. see 
proves that. that period of the Kaliyuga, in | through her artifice, aud” from -her vexationi¢* 
which certain things are enjoined to “be | being supposed capable of a second marriage, ' 
observed 0 prohibited for that Yuga | ™ay be inferred that a second marriage Wai 
oe Sate yet arrived :— Thus are | eve? then, under certain circumstances at least, 





not altogether reputable.” I have ref ae 
these authorities to show that it is due to. “the 
Hindoo reformers to believe that, in in regard” to 
the matter of widow morriage, they” are str uggls 
ing to restore the purer customs of those ea. a 
times when remarriage was not a violation of 
propriety, and further to improve those customs) 
80 as to adapt them to a state of society in which _ 
nothing disreputable attaches in ordinary” ir 
cumstanceg to a second marriage, This b } 
the case, their demands in this respect, as I have 
above intimated, are made as a right by those 
who think that they are suffering wrongs, We 
cannot, therefore, regard the great struggle.’ 
now prevails in the Hindoo community a3. yy 


the Treta, the Dvapara, and the Kali, altogether 
consisting of 12,000 divine years. “These Yugas 
Fespectively consist.of four, three, two and ove 
thousand divine years, and also again of twice 
four hundred, twice three hundred, twice two 
“ hundred, and twice one hundred years,(these twice 
“Innndreds are divied into equal halves, and those 
periods are called Sundhya and Sandhasha. 
Sundhya_ is the beginning of a Yuga and Sandh- 
asha is the concluding part of it.) The intervals 
between Sandhyas as Sandhashas are the periods 
in which aties peculiar to these ugas should 
be observed: he Mahabharat is the follow- 
ing similar passage :—A divine year is equiva- 
“Ment to three hundred and ties human shies sxange, ing, ,-duaula ate always. in, thia: 
“Thus the'1200 divine years of which Kaliyaga diy aes by _sitogelet. Wrong, ah 
Cousists are’eqiial to-492,000 human years OF ‘makes a volantary. surrender; it must be met 
these the first 36,000 are the Sandhya, ‘in «which segabt.sndconqnsred.: AE nage imit thy 
‘the dhurmas or daties peculiar to the Kaliyaga eae ered dog, who, sali, quietly, downetaira 
savkcne? thi bnwbeuceéd® Aveoidiugte the Hin [ust as he sees preparations are making for kick- 
“do: calendar’ ouly 4,970 years hiave altéaay | ing him down : it waits for the application of the | 
passed, and, therefore, we ate iu the midst of* the || \feot, and ia kicked twine aa far. 9g wag fut Any, 
~Kali-Sandbya only, atid not ia the trae Kali, a ){0ded- 
high authority if” Hihdob Tore observes ;—No |. Iu these citcumstances, it was otreed be” 
onecan read the Ramayana and Mahabharata! parties to refer the quostio vexata”to a 
without coming tothe conclusion that women in | tion after a full discussion. I am conviwé 
India were subjected to less social restraint in [re courts of arbitration, for which a 








former days than they are at present. True, the people in these days are clamoring, in anestion 
a 3 ee ee ee ee 





: cDyreat magnitude, can lead only to absolute 


“anarchy aud the confusion of human rights. 
_ Private interest, prejudice, dishonesty can, un- 
“dersuch circumstances, be exercised in a thou- 
watid modes, so that the rights of persons, or 
“rather their exercise, will be determined in a 
‘great measure by chance. In my opinion to 

_ have referred this great question to arbitration 
~ twas a great mistake, Well, it was agreed that 
Gibb party should appoint five arbitrators, mak- 

. Gig up the complement of ten. The arbitrators 
wither hearing the question fully debated were to 
give their opiuions in writiug, It is natural to 
suppose that each party would appoint as its 
earbitrators those of whose opiuions it felt abso- 
“hutely certain, and on fidiose support it had the 
most perfect reliance. An umpire was appoint- 
edo decide in case the arbitrators should be 
equally divided in opiuion. With these pre- 
“i ‘the discussion was held, 
and the opinions of the arbitrators given, under 

the presidency of the Shunkracharya. When 
“the result was made known, it was found that 
“lke of the arbitrators had given their~ opinions 
that widow marriage was forbidden by the 
Shastras, and four that it was sanctioned by 
them. It became known at the same time that 
the arbitrator whose defection from the side of 
the reformers’ bad given the majority to the 
other side, was Vyenkut Shastree Matey. As 
__he was the person who had firat brought to the 
; “nowledge of the reform leader, Vi Shas- 
sree Pundit, the authority from! red "books 
Say show that the trie Kaliyuga, 1 Which the 
Waties peculiar to that Yuga were to be observed, 
“had not yet arrived; and as he was also the 
©) person in whom the reform leader, who had the 
f it a ‘jtment of the arbitrators on the reformers’ 
side had the most unqualified confidence, Vislinoo 
“"“Shastree Pundit was naturally and very reason: 
ably desirous to ascertain from him his reasons 

_ for the change of his opinion. For this purpose 
“4 sent a mutual friend, Sideshwar Shastree 
aghes, to- request Vyenkuf Shastree Matey to 
‘him; and the meeting took place on the 

-ofa ening of the 13th April lastat the Tribhuvun 
> Mut, the house of Gopalrao Hurry Deshmgokh 


G 
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in Poona, where Vishnoo Shastree Pundit was 
stopping. There were some six or eight persons 
present at the meeting at the time of theinter- 
view between Vyenkut Shastree Matey and 
Viehnoo Shastree Pundit: amongst these were 
Vishnoo Purushram Ranade, Deputy, Collector 
and Magistrate of Belgaum, Sideshwar Shastree 
Joshee, Keshevrao Pandoorung, and the com- 
plainant Narayen Bapoojee Gorey. Vyenkut 
Shastree Matey was asked by Vishnoo Shastree 
Pandit his reasons for the opinion he had given 
as au arbitrator.. He replied to the effect, that 
unjast constraint had been used towards him, 
that not only the Swamee but many others con-. 
stantly beset him, that,.théy urged on him the’ 
paramount duty of preserving the eternal. reli- 
gion, quoting the authority of the Dhurmraj to 
show that it was permitted a falsehood. €) 
for so great a purpose, and tha ¢ influence 
thus exerted on him, which he could»not resist, 
he gave his opinion against remarriage. Believ- 
ing his statements to be true, one of tlie persons ; 
present, Narayen Bapoojeo Gorey, considered — 
that it was due to the. reform party, ‘to ‘both 
parties; to the public at large, that such conduct, 
on his own part and on the part of others;"as was 
described by Vyenkut Shastreo Matey, and'which _ 
discovered the real means by which the. result-of * 
the arbitration had been arrived :at, _should be 
made known, Accordingly Narayen Bapoojee 


Gorey, on the following day, the 14th. April, ad. 
dressed a letter toa local. journal, the Dnyan— 


Prakash, ia which he reproduced the statements. 
he had heard from Vyenkuf Shastree Matey. The 
next day, Chaitr Shoodh Chutoordushee or 15th | 
April, the Shuokuracharya very properly senta — 
Person to Vyevkut Shastree Matey to ascertain 
from him the. trath. or otherwise of the Blate- 
ments contained in the letter published by Nara- - 
yen Bapoojee Gorey. The person, sent for this 
purpose was Cassinath Venayek,a man, as it 
appears from his own deposition, of very equivo- 
cal character, This man took the writtende- | 
position of Vyenkut Shastree Matey, which is | 
produced in evidenee, and forms No. 13 of the | 
Record. This dofltioa contains a simple denial ~ 
by Vyenkut Shastree of ‘having made the atate- 
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ments ascribed to him by Narayen Bapoojee | prosecution for defamation of charactor isinstitw —__ 


Gorey. 
Was circulated a printed proclamation, under the 
sigiature of Vyenkut Shastree Matey, not simp- 
ly denying the’ truth of te statements ascribed 
to him by Narayen Bapoojee Gorey, but assert- 
dog that the Hindoo Widow-Marriage Associa- 
tion had published in the Dayan Prakash of the 
14tly April, under the signature “of Narayen Ba- 
| Poojee Gorey, statements regarding him in every 
| respect false, and that no one should place any 
confidencé in those whio without cccasion speak or 
print things of theirown invention, This procla- 
-mation was widely circulated and reproduced in 
the public journals, On the following day, there 
_ Wasavery large public meetingconvened by the 
4 ‘Sbavkuracharya for the purpose of publicly de- 
“livering the decision of the arbitrators, Gunesh 
} Shastree Malwinkur was appointed by the 
 Shunkuracharya to read the printed decision. 
( Having performed the duty thus devolved on 
“him, he further read, without authority from the 
‘Shankaracharya, who was President of the meet- 
ing, the letter of Narayen Bapoojee Gorey in the 
| Dayan Prakash, and the printed proclamation 
signed by Vyenkut Shastree Matey- After read- 
‘ing (here documents, be added comments on the 
letter, and in the course of his public address 
said, that Narayen Bapoojee's name being Gorey 
(white) should rather be Kaley (black), and-he 
explained this by adding, that Narayou Bapoojee 
Gorey had published what was false,*and had 
committed a dishonest aud base deed. The state- 
ments coutained in the printed proclamation, 
signed by Vyenkut Shastree Matey, and pablicly 
read by Ganesh Shastres Malwankur in a 
large assembly, with additional imputations of 
his owm coneerring Navrayen Bapoojee Gorey, 
‘ere considered by the latter defamatory of him- 
or and of the Association to which he belonged ; 
wid he accordingly, on the part of himself and of 
the Hindoo® Widow Marriage Association in- 
“stituted this criminal prosecution against Vyen- 
‘kutShastree Matey aud-Gunesh Shastree Mal- 
‘wanker; for defamation ofehatacter. 


We have vow to inquire whether the words 
printed, und intended to be read, and the words 
poken in the public assembly, on which this 


The following day, the 16th April, there | ed, are defamation in the sense of Section 499 of 


the Indian Penal Code, - 


Section 499 of Penal Code defines defamation 
to be the making or publishing, by words either 
spoken or intended to be read, any imputation 
concerning any person (the word person includ- 
ing any Association of persous whether incoxpo- = 
rated or-not) intending to harm, or kuowing or) 
having reason to believe that such imputation -" 
will harm the reputation of such person sand «_ 
further, to harm the reputation of a person is. ~ 
explained by the Penal Code to mean, “ directly 
or indirectly,in the estimation of others, lower- 
ing the moral or intellectual character of a 
persou, or lowering the character of a person 
in respect of his caste or of his calling, or 
lowering the credit of a person, \ 





That person and that Association must-be>- 
already of a very damaged, depraved and low 
character, whose reputation would not be harmed 
by the imputation that they had published in 
the public journals what was in every respect 
false, aud were unworthy of confidence for hay- 
ing spoken or printed as facta regarding others 
the merely idle invoutions of their own minds. 
Narayen Bapoojee Gorey is a young gentleman — 
occupying a very respectable avd responsible 
post, for the.due performance of the duties of 
which trath, honesty and trust are required, 
The Hindoo Widow-Marriage Association num- —~ 
bers amongst its members native gentlemen of the 
highest character and position “in sociely ; and 
moreover it is an Association of reformers, whose” 
reputation as good men and true possesses & 
value to them which it is impossible to estimate 
too highly. To impute concerning them the 
| publication of statements in every respect fale, 
to impute dishovesty and baseness of action, 
cannot but lower their moral character in the 
estimation of others, cannot but Jower their 
credit, cannot but lower their characters in ‘_g 
pect of their callings, and also in respect of “th 
caste; For judging from what hasalready been d a 
in the way of exclusion from caste, and from uae 7 
grourds for such exclusion, we eannot but con. — 
elude that Narayen Bapoojee Gorey aud the | 


~ 





u Hindoo Widow-Marriage Assoclation ate liable 
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~—them in their defence. 


‘to excommunication in virtae of these imputa- 
tions. The Court, therefore, has) no doubt 
whatever of the defamatary character of the 
words libelled, if not proved to be true. 


©© Our next inquiry is, whether the evidence be- 
fore the Court proves that the statements of the 
printed proclamation, exhibit B, ascribing false 

~ fob to Narayen Bapoojee Gorey and the Hindoo 
‘Widow-Marriage Association in respect of the 

. ktatements contained in the letter published in 

~ the Dnyan Prakash, exhibit A., are true ov false: 
thatis, whether the evidence proves that Vyenkut 
Shastree Matey did or did not make such state. 
ment to Vishnoo Shastree Pundit and others in 
the Tribhuvun Mat on the evening of the 13th 
April last, as areascribed. to him. 


The evidence that such worde were spoken by 
Wyenkut Shastree Matey, on the occasion refer- 
fed to, isgiven by complainant, by witness No, 6, 
Vishnoo Ravadé, Deputy Collector and Ma- 
fatrute of Belgaum, by witness No. 7, Vishnoo 
Pandit, Proprietor and Editor of the Jadu Pra- 
kash weweepaper of Bombay, by witness No. 9, 
Keshevrao Pandoorung, 1st Assistant Master in 
F-. XK. Mission Iustitution, and by witness No, 10, 
Sideshwar Shastree biu Babiruy Joshee. ‘Their 
evidence is unequivocal, perfectly consistent, not 
in the slightest degree impaired by a rigid cross- 
exitination, and it isthe evidenee of witnesses 
4 wititled by theirwell known characters to the 
l- “tallest credibility. 


© The defence set up for Vyeukut Slastree Matey 
is that of an alibi, An alibi when true isthe 
* most complete of all answers, “A false alibi, 
however, is a favourite defence with guilty per- 
sons, aud Courts are therefore very naturally 
suspicious of all alibis, aud always subject them 
1 rigid scrutiny. Fabricated alibis, when detect- 
ed, tarn the tables against those» who employ 
given by ‘witnesses 
The 


rdefence is 


16, and 17. 
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__s*this evidence are glavitig aud numerous : | 


— to enumerate them all would be to reproduce the 
Yulk of the evidence. They are ‘such aw are 
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The evidence in support | 


contradictions | 


| 


wholly irreconeiliable with (he hypothesia that. 
the witnesses were speaking the truth, and. 
lestifyicg to facts within their own knowledge, 
The contrariety in their statements affords satis- 
factory evidence that at least some-of the three, — 
all supposed to be present in a particular place: 
on a particular occasion, were not there, The 
Court has no doubt that these witnesses have- 
been suborned, that their evidence is throughout | 
false, atid that the defence of an alibi is a pure | 
fabrication. . | 


The necessary conclusion is that the statements 
of the letter, exhibit A, are true, and the denial 
of them in the printed proclamation, exhibit, 
is false. oz 







We have further to inquire wheter 
dence before the Court proves that Gun 7 
Shastree Malwavkur read the bee ine 
mation, exhibit B, in the public meeting on the 
17th April last, and spoke in that meeting 6 7 
words concerning Narayen Bapoojee tee! ay 
which he ischarged, : _ 

cent +38 

The evidence that he publicly read the printed. 
proclamation, exhibit B, in that meeting ja 
given by witnesses, Nos. 2, 3,8, 11 for the pro-/ 
secation, and Nos. 18, 19, 20 for ‘the defonee,: 
Gunesh Shastree Malwonkur ‘admits that “Te 
publicly read the printed proclamation, exhibit? 
B, at that meeting. This -part of the charge, 
therefore, is proved. The evidence Uint le? 
| speke in that meeting the words ‘concerning! 
Narayen Bapoojee Gorey, with which he is charg- 
ed, is given by witness No. 2, Chintamun 
Sukharam, Public Prosecutor in the Poona 
District Court; by witness No, 8, Venayek. 
Ramchunder, Baclielor of Arts of the Bombay 
University, and student of law in the Govern- 
ment Law School, Bombay; by witnesses Nos. 3. 
and 11,—witness No, 3,Ganput Venkutesh, a 
student. in the Decean College, having made i 
notes at the meeting of the proceedings that 
took place in it; “and, which is the strongest 
testimony, by wituess No. 12, the Shunkera- — 





charya Swamee, Witnesses Nos, 2 and 8, who 
depose distinctly tothe words used by Gunes) ) 
7 


Shastree Malwunkur, are entitled from their 
well known characters to the fullest credibility ; 
and witness No, 12 the Juggutgooroo of the 
Hindoo religion, occupying the highest position 
in the Hindoo community, is not only entitled to 
the fullest credibility, but it is not to be 
supposed that he would wilfully perjute himself 
in a Court of Justice. 


| Gunesh Shastree Malwunkur denies that he 
used the words with which he is charged, with 
the exception of the words gorey aud kaley, 
which he admits ; and in his defence he produces 
three witnesses, Nos, 18, 19, 20. Witness No. 
18 contradicts in his cross-examination almost 
every statement made in his examination in 
\ehief. He is the man of equivocal character, em- 
“ployed to take the deposition of Vyenkut Shas- 
‘tree Matey, denying the statements contained 
‘in the letter, exhibit A. Witness No. 19 gives a 

- downright denial to the positive statements made 
“by witness No. 18 regarding Lis attendance. at 
‘pertain meetings held in reference to the defence 
‘o be madeiu this trial’ In cross-examination 
this witness was questioned about matters which 
Jay at ‘a distance, aud the falsehood of his direct 
testimony wasshewn by comparing it with the 
facts elicited. Wituess No. 20 flatly contradicts 
himeelf in his cross-examination as regards his 
Attendance-at meetings held in reference to. this 


trial. Lcannot help applying to each of these | 


Mires witnesses the maxim—falsus in uno, falsus 
{n omnibus. The conyiction forces itself upon 
my mind, that their untrue testimony has not 
arisen merely from their interest or bias in fa- 
your of their party, however strong their evidence 
shows that interest and bias to be; but that it 
fas proceeded from an intention to misstate and 
deceive.” : 

‘The*Court considers, therefore, that the evi- 
@ence irrefragably establishes the fact that 
Gavesh Shastree Malwuukur did publish, in a 
farge public assembly, the printed’ proclamation, 

exhibit B., aud did speak in thet public assembly 
the defamatory words concerning Narayen 
Bapoojee Gorey, with which he is charged. 


The learned counsel for the defence laid great 
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stress upon Lhe argument, that the ‘printed pro-.. 
¢lamation, exhibit, B, was merely an answer, ” 
anda calm, dignified answer to the letter, ex- 
hibit A, However truly this might be argued - 
with reference to the written statement given by | 
Vyevkut Shastree Matey, No. 13 of the Record’, 

it cannot be truly argued with reference to ex~ 

hibit B ; for this latter, besides answering the, 
letter, contains a sweeping and wholesale charge 
of falsehood against the Hindoo Widow-Marits : 
age Association, to which not the remotest re+ 
ference was miade in the letter, exhibit A. 
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The learned counsel also laid great stress vpon 
the singular argument, that what wassaid by Ga" 
nesh Shastree Malwunkur, in the public meeting, 
concerning Narayen Bapoojee Gorey, was said 
ouly in jest, that it wasa mere joke, Dyen ad- 
mitting that it was a joke, we have no precedent 
to justify a defamation on the groutd that it-waa | 
perpetrated in joke, “A joke’s prosperity”, saya? > 
the great Shakespearé, “ lies in the ear of the 
hearer”: if the anti-reform portion of that large j 
assembly had ears to heara wholesale charge 
of falsehood against’ the opposite party, and a © 
charge of dishonesty and baseness against one of 
that party,as a joke: it is quite certain that the re- 
form portion of the assembly bad pot ears: thu’ 
to receive it, Jokes havé been properly defined 
as the cayenne of conversution : therefore if 
utseasoned defamation is an offence, defamation 
perpetrated in joke inust be an aggravation of 
the offence, This singular argament thus make aN 
against the defeuce. Seay 


The learned counsel also laid great stress upon~ ~ 
the argument that there was nothing offensive 
in the tone and manner of Gunesh Shastre® 
Malwunkur wken he read and spoke agains 
Narayen Bapoojee Gorey and the Hindoo Widow 
Marriage Association in the public asseimbly—~ 
that there was an entire absence of all malice, 
We must inquire into this question of malice. 
The legal import of the term differs from: its 4 
acceptation in ordinary conversation. It is not, 
as in ordinary speech, only an expression 
hatred and ill-will to a person, but denotes ‘ 
wrongful act done iutentioually without. —— 
cause*or excuse. Now as regards Vyeukut_ * 
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~~ Sbastree Maley, if he had gone no further than 
to give his written statement as directed by the 
Shunktacharya, there would have been wo legal 
malice, because that was not a wrongful act, nor 
was it done without cause or excuse. In going 
farther, and issuing a printed proclamation con- 
taining sweeping accusations of falsehood against 
whole Association, he did a wrongffl act in- 
~tentionally, without cause or excuse, Where a 
man publishes a writing, which upon the face of 
it is libellous, the law presumes that he does so 
with that malicious intention which cofistitates 
an offence. Thus it was said by Lord Tenterden, 
that’s person who publishes what is calumnious 
‘concerning the charector of another, must be 
presumed to haveintended to do that which the 


publication is necessarily and obviously intended 
toeffect, unless hecan show the contrary. No 


‘attempt bas been made inthis case to show that 
“Swe publication was made under circumstances 
which justify it. 


As regards‘Gunesh Shastree Malwunkur, he 
publicly read the printed proclamation, exhibit 
-B; that is, published it, and spoke defamatory 
words concerning Narayen Bapoojee Gorey, in & 
"public meeting convened for a special and entire” 
ly different purpose ; he did so without any au- 
thority from the President of the meeting, and 
iu violation of that authority ; for the Shuukera- 
charya deposes that hedirected Gunesh Shastree 


( 2% eMalwakae to read the written statement of 


Wyenkut Shastree Mateyy No,.13, of the Record : 
_-instead of reading this, as directed by the Shun- 
“karcharya, he read the printed proclamation ; 
_ and-his doing so was entirely out of place: that 
‘is, hedida wrongful act intentionally, without 
cause or excuse. In his case, moreoyer, the evi- 
dence before the Court proves malice not 
ouly in its legal sense; but in its accepta- 
tion in ordinary speech, of hatred and ill- 
will, Witness No: 7 deposes that some two 
ee hundred and fifty persons have been ex- 
~commutiicated in Bombay merely for expressing 
seit opivion that certain other persons ought 
tobave been excommunicated ; and that Gun- 
Jesh Shastree Malwunkur was the instigator of 
all. these excommunications, I consider it further 





a proof of legal malice, that is, A 4 wrongful act 
done intentionally, without cause or excuse, when 
persons charged with defamation of character 
seek to discharge themselves from the conse- 
quences of such defamation by setting up ve 
defences and producing false evideuce ; for i 
wrongful act had not been done inteutiovally,) 
without cause or excuse, there would haye been 
an honest confession of the act, aug, an apology. 
offered for it. + 


Itouly remains now to state distinctly sna} 
degree of criminality of each of the accused 
persons, ‘ ee } 





The publication of the proclamation, exbi- 
pit B, is admitted by the defence ;_ and, 
Vyenknt Shastree Matey admits that: he si 
it after it had been read over to him, and | that) 


had it pablished. It is proved that the statements 
in that proclamation régarding Narayen Bay 
jee and the Hindoo Widow-Marriage Ag 


are false, and they are therefore libellous. ) 
ever, Vyenkut, Shastrés . Matey states, that a 
did not himself write the sale ae 


in his case great significance in this 8 

it siguifies that some influence, which ‘he couli 
not resist, had been brought to bear upow hina 4 
extract this false statement from him, He.is.4 
mau of the very advanced age of four score year? 
It is evident from his whole appearance that_hii 
mind and judgement haye failed through age, tha 
the imbecility of old age and of second childhoo’ 
has come upon him. In this almost helpless stat 
he has been without strength to resist the evil in 
fluences that have been brought to bear’ upon hin 
Advantage has been taken of his weakness and in 
firmities by designing and malicious men, an 
they have made him their victim. If the ravage 
of age have left him mind enough to realize here 
after the sad condition into which» his victim, 
zers have brought and abandoned him, it 
must bring down his grey hairs with sorrow to 
thegrave. It is of thenatute of au apology when 
he states that -it was through mistake he 
sanctioned the publication of anything regarding 
the Association, His imbecility or unsounduess 





of mind isso apparent that the Court does not 
require that it should be formally alleged r/ 


| See a SS SE eee 


t = = q : e % S : 
-aficmatively ‘proved, and it seéms to ae, hin 
_ oder the Geuieral exception of Sec. 84 of Chap 

“IV of the Penal. Code. 


‘Vyenkut Shastree Matey bad some cause or 
excuse for publishing the proclamation, exbibit 
| B: Gunesh Shastree Malwunker had none, It is 
| proved that he published it in a large public 
| assembly convened for an entirely differeut pur- 
and that he did so without authority from 


i of the assembly, and in violation 
of that authority ; and his eagerness thus to 
/ publish it affords grounds for the suspicion 
| that it was he who extracted it from 
| the aged Vyenknt Shastree : this proclama- 
| ‘tion is proved to be false, and it is defamatory. 
| Ibis proved that by words spoken in that-public 
d sembly he made imputations concerning Nara- 
“Jen Bapoojee Gorey, intending to harm his 
tation. It is proved that in publishing 

_ defamatory proclamation concerning com- 

it aud the Hindoo Widow-Marriage Asso- 
“ciation, and i in making the imputations concerning 
‘Narayon Bapoojee Gorey harmful to his reputa- 
‘ian, ho acted from express malice, mala fide‘nd 




















vindictively. Tt is pea: finally, iat in 
seeking to discharge himself from the consequence \ 
es of the defamation, he did not act fairly and | 
honestly, but produced false evidence, which the 
Court considers an aggravation of the offence. 


The Court -finds that accused No. 1 Vyenknt 
Shastreg. bin Chintaman Bhut, Matey, from 
imbecility, the effect of very old age, comes under 
the general exception of Sec. 84 of Chap IV of 
the Peuul Code, and directs that he be acquitted ~~ 
and discharged, and that his bail be cancelled, «> 


The Court finds that accused No. 2 Gunesh 
Shastree bin Bapoojee, Malwunkui, is guilty of 
the offence charged, namely, that he defamed — | 
Narayen Bapoojee Gorey, andthe Hiudoo Widow” 
Marriage Association, by publishing aud speaking — 
concerning them false imputations, iutending to’ — 
harm their reputation, an offence punishable ~ _ 
under Section 500 of the Penal Code; and the-® 
Court directs that he be simply imprisoned for | 
thirty-two days. 
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Tur ScnEpULE—ENACTMENTS REPEALED. 


INTRODUCTION.. 





Tins Act is called an Act to amend the law relating to the 
stransfer of property by aet of parties, because it does not affect 
‘any transfer by operation of law or by, or in execution of, a 

decree or order of a Court of competent jurisdiction(1). 

— Tt introduces hardly-.any now substantive ‘law, .and 
3es not (except in the case of the procedure relating to mort- 
ages) displace any existing ‘enactment. The rules, for in- 
‘ance, as to the relation of landlord and tenant, contained in 
e local Acts X of 1859, XIE of 1881, XIX of 1868, XXVIII 

.1868, Bengal Act VIII of 1869 and Madras Act VII of 

165, all remain’ untouched. Local: usages have -been 
expressly saved(2) ; and all the many incidents of a mortgage 
or a lease, which are not inconsistent with the provisions of 
this Act, remain wholly unaffected. ; ; 

This: Act repeals, among others, Regulation I of 1798 and — 
Regulation XVII of 1806 (the two most important Regula: 
tions of the- Bengal Code regarding Mortgage, which were-in 
force for more than three quarters of a century in Bengal and 
the N.-W. Provinces), and lays down the law regarding Sales(3), 
Mortgages(4) and- Leases(5) of immoveable property, Ex- 

_changes(6), Gifts(7); and Transfers(8) of Actionable Claims. 

The following are some of the changes made in the existing 
law by this’Act :— At aces 

(t) Where the transferee of a share of a dwelling-house,, 
belonging to an undivided family is not a member of thé 
family, nothing in s. 44 shall be deemed: to entitle him to joint 
possession or other common or-part enjoyment of the house(9). 








(1) See #. 2; cl, (4). (2) Ss. 98, 106, & 108. (3) Chap. 1. | (4) Chap 1, 
(5) Chap. Ve (6) Chap. VI. (7) Chap. VII. ~ (8) Chap. VITZ, 
(9) 8, 44, para. 2. 


x 


(2) Sale in the case of @ reversion or other intangible thing 
-ean be made only bya registered instrument(10). 

(8) Sale in the case of tangible immoveable property of a 
value less than one hundred rupees, may be made either by a 
registered instrument or by delivery of the property(11), 

(4) Where the principal money secured is one hundred 
rupees or upwards, a mortgage can be effected only by a re- 
gistered instrument signed by the mortgagor and attested by ap 
‘least two witnesses(12). 

(5) Where the principal money secured is less than one 
hundred rupees, a mortgage may be effected either by an in- 
atrument signed and attested as aforesaid, or (except in the 
case of a simple mortgage) by delivery of the property(13). 

(6) In the absence of a contract er local law or usage to 
the contrary, a lease of immoveable property for agricultural 
or manufacturing purposes shall be deemed to be a lease from 
year to year, terminable, on the part of either lessor or lessee, 
by six months’ notice expiring with the end of a year of the 
tenancy ; and a lease of immoveable property for any other 
purpose shall be deemed to be a lease from month to month, 
terminable, on the part of either lessor or lessee, by fifteen 
days’ notice expiring with the end of a month of the tenancy(14). 

(7) For the purpose of making a gift of immoveable pro- 
perty(15), the transfer must be effected by a registered instru- 
ment signed by or on behalf of the donor, and attested by at 
least two witnesses. Ny 

(8) For the purpose of making a gift of moveable pro- 
perty(16), the transfer may be effected either by a registered 
instrument signed as aforesaid or by delivery. 

(9) No judge, pleader, mukhtdr, clerk, bailiff or other 
officer connected with Courts of justice can buy any actionable 





(10) 8, 54, para. 2 (21) S, 64, para, 3. (12) 8. 59, para. 1, (13) 8, 59, para, 2, 
(478, 106, para, 1, (15) §, 123, para, 1, (16) 8, 123, para, 2, 


xi 
claim falling under the jurisdiction of the Court in which ‘he 
exercises his functions(17). a 

The following is an extract from the Report-of the Indian 

Law Commission, 1879, on the Transfer of Property Bill :— 
. “Read with the Contract Act, this Bill covers almost the 
‘whole of the ground which could be profitably occupied by law 
relating to the transfer inter vives of interests in property ; and 
~for the convenience of the practitioner it could hardly be enact- 
ed in a more accessible form, : 

This, it appears to us, justifies the introductory chapter, 
which, after declaring what rights are inalienable and by what 
persons transfers may be made, proceeds to declare restrictions 
of the transfer of property called for in the interests of society. 

* These restrictions are identical with those which.are already 
incorporated into the law of India in the Succession Act. 

In considering the necessity for theaé provisions, it must 
not be forgotten that the number.of domiciled Europeans and 
Eurasians holding property in India has of late years greatly 
increased, and that the value of the property held by them in 
plantations of tea and coffee, in mills and machinery.and in 
other investments, now amounts to. many millions-of pounds 
sterling. These persons and their estates are subject to the 
law of succession (Act X of 1865), and it would be obviously 
inconsistent that they should possess powers of creating estates 
in their property by transfers inter vivos which the legislature 
has declared they should not enjoy by testamentary disposition. 
Moreover, where the declared Jaw is silent on the subject in 
fespect of transfers inter vives, the Courts may, and probably 
would consider themselves bound to, recognize principles 
stamped with the assent of the legislature as-conclusive of the 
question that transfers iter vivos creating estates in violation 
of these principles are invalid as opposed to public policy. 

(1D §, 186, 





. xt: 

The Privy Council has already ruled that estates cannot be 
seated by Hindus in contravention of the principles which un- 
derlie the Thellussoh Act, or subject to conditions which are 
void for repugnancy. 

The rules contained.in sections 10 to'35.impugn, so far as 
our experience goes, no law or practice of Hindus,’ Muhamma- 
dans or other sects recognized in India as enjoying special per- 
sonal laws, unless it may be the now obsolete"practice among, 
Mubammadans of devoting property to the maintenance of the 
family of a particular saint. But_to avoid any disturbance of 
rights enjoyed under personal laws, sufficient provision is made 
in the Bill.” 

The Law Commissioners, by whom the original draft 
of this Act was framed, observed “ that their chief object was to 
bring the rules which regulate the transmission of property 
between living persons into harmony“with the rules affecting 
its devolution upon death, and thus to furnish the necessary 
complement of the work which they commenced in framing 
the law of Succession. With this view they inserted rules 
that conditions in restraint of alienation should be void ; that 
conditions making an interest to cease on insolvency or at- 
tempted alienation should also. be void ; that restrictions should 
be placed on the power of tying up property by transactions 
inter vivos, similar to those imposed by the Indian Succession 
Act, sections 100 to 10-4, in the case of wills. They also pro- 
posed rules as to when certain interests created by transactions 
inter vivos should be deemed vested. And they applied, muta- 
tis mutandis, to transfers the rules of the Succession Act as fo 
contingent bequests, conditional bequests and bequests. with 
direcions as to. application and enjoyment.” 

“ Mortgages were legislated for in Bengal as early as 1798, 
but, as the old Reeulations save a somewhat cambrons.and 
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mortgage, money-lenders had resorted io a simple movigage- 
bond, consisting of a covenant to pay and a pledge of the 
property. This form of mortgage never having been legislated 
for, there was no protection to the debtor. The practice was 
for the creditor to get a money-decree, and sell. up the mort- 
gaged property without allowing any time for redemption.. 
The sale being an ordinary execution-sate of the right, title 
and interest of the debtor, whatever it might be, it was usual, 
when the same property was pledged to different creditors in 
different mortgage-bonds, for each creditor to hold a separate 
sale and leave the purchesers to fight out in court the question 
of what they had. bought under their respective sales. There 
being no machinery for bringing together into one suit the 
various incumbrancers on. the property, endless confusion had 
been the result, and. the decisions of the Courts upon the al- 
most insoluble problems arising from this state of things had 
been numerous and contradictory. The result was that the 
mortgaged property could not fetch anything like its value. 
The debtor was ruined, the honest and respectable money- - 
lender discouraged, and a vast amount of gambling and specu- 
lative litigation fostered. 

It had heen one of the objects of this chapter to remedy 
these and vther similar evils.”* 

The chapter on leases will be of practical use in the case of 
leases of buildings, gardens and mines. It will not of itself 
apply to agricultural leases, in other words, to the relations 
between zemindar and raiyat. 

With reference to the power of Hindus to create perpetui- 
ties, the Hon’ble Mr. Crosthwaite ‘made the following remarks 
while discussing the merits of the ‘fransfer of Property 
Bill in the Legislative Council :— 





* Extract from the specch of the Hou'ble Mr, Evans on the Lransfur of;Property 
Bil ia the Governur General's Council, 
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“ But another class of objectors arose at the last moment, re- 
presented by his hon’ble friend Raja. Siva Prasad, for whose 
opinion as a learned Hindd he had great respect. This gentle- 
man and his friends objected to the Bill, not because itiz'*inged 
Hindu law, but because it did not infringe it. They wished 
the legislature to go behind the decisions of the Judicial Com- 
mittee of the Privy Council and of the Indian Courts, and to 
adopt the interpretation of Hindi law which some Pandits of 
Benaras thought to be right. The question which they would 
raise was a very large one—whether Hinds had the power of 
creating perpetuities or not. The Privy Council (Judicial 
Committec) had decided that they had no such power, and the 
Bill in section 14_was framed accordingly. 

Tt was impossible, if the question wag to be dealt with in 
the Bill at all, to do otherwise than follow the rulings of the 
highest Appellate Court. But there appeared to be so sirong 
a desire on the part of the Hindus, so far as the Committee 
could judge, ‘that these rulings should not be affirmed by the 
legislature until the Findiis interested in them bad been able 
to contest the point further, that they thought * hest to save 
Hindi, Muhammadan and Buddhist law frum the operation of 
Chapter IT.” 


THE 
TRANSFER OF PROPERTY ACT, 1882. 


Act No. IV. oF 1882. 


An Act to amend the law relating to the Transfer of 
Property by act of Parties. 

, Preamble. Wuergas it is expedient to define andamend - 
certain parts of the law relating to the transfer: of 
property by act of parties ; It is hereby enacted as 
follows :— : 


CHAPTER I. 
PRELDIUNAKY. 


Short title, 1. THis Act may be called “The Transfer of 
Property Act, 1882” : 

Commencement. [t shall come into force on the first day of July, 
1882 ; 

Extent, It extends in the first instance to the whole of 
British India except the territories respectively ad- 
ministered by the Governor of Bombay in Council, 
the Lieutenant-Governor of Panjab and the Chief 
Commissioner of British Burma. 

But any of the said Local Governments may, 
from time to time, by notification in the local offi- 
cial Gazette, extend this Act to the whole or any 
specified part of the territories under its adminis- 
tration. 

And any Local Government may, with the pre- 
vious sanction of the Governor-General in Council, 
from time to time, hy notification in the local off~ 


[2] 

cal Gazette, exeinpt, either retrospectively or pres- 

pectively, throughout the whole or any part of the 

territories administered by such Local Government, 

the members of any race, sect, tribe or class from 
‘all or any of the following provisions, namely, sec- 

tions forty-one, fifty-four, paragraphs two and 
' three, fifty-nine, sixty-nine, one hundred and seven 
"and one hundred aid twenty-three. 


2. In the territories to whith'this Act extends” Repeal of Acts 
for the time being the enactments specified in the 
schedule hereto annexed shall be repealed to the 
extent therein mentioned. But nothing herein 
contained shall be deemed to affect— 
(a) the provisions of any enactment not hereby ; Saving of ott: 
expressly repealed ; : incidents, rights, 
ae liabilities, &e, 
(1) any terms or incidents of any contract or 
constitution of property which are consistent with 
the provisions of this Act, and are allowed by th 
law for the time being in force : 
(c) any right* or liability arising out of a legale 
relation constituted before this Act comes into 
force, or any relief in respect of any ae right or 
liability : or, 
(d) save as provided by section fifty-seven, and 
chapter four of this Act, any transfer by operation 
of law or by,-or in execution of, a decree or order 
of a Court of competent jurisdiction : and nothing 
in the second chapter of this Act shall be deemed 


to affect any rule of Hindi, Multammadan.or 
Buddhist law. 





EBL, (A, C218, 





3. In this Act, unless chere is something repag- 
nant in the subject or context,— 


+ Interpretanen: 
clause, 


“immovesb’e “immoveable property” décs net include stand- 
property”: . : ‘s 
aa ing timber, growing crops or grass : * 
instrament: “instrument” means a non-testamentary instru- 
ment : 
“segietered”: “registered” means registered in British India 


under the law for the time being in force regulating 
the registration of documents : 

“attasied to “attached to the earth” means— 

ites (w) rooted in the carth, as in the case of trees” 
and shrubs ; 
(b) imbedded in the carth, as in the case of walis 
or buildings ; or 
(c) attached to what is so imbedded for the 
permanent beneficial enjoyment of that to which it 
is attached : 

“notice”: and a person is said to have “ notice’* of a fact 
when he actually knows that fact, or when, but for 
wilful abstention from an inquiry or search which 
he ought to have made, or gross negligence, he 
would have known it, or when information of the 
fact is given to or obtained by his agent under the 
circumstances mentioned in the Indian Contract 
Act, 1872, section 229. 

Buactmenisre: 4- The chapters and sections of this Act which 

fating to con- 


ne tobe taken Telate to contracts shall be taken as part of the 


ay par, 4° Indian Contract Act, 1872. 


+B, 229, as to agent ; i Cal,-212, aud 11 B..L, 8, 
al (P CO) ‘ 














* Contract Act 
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-CHAPTER IL. 
Or Trans¥ers or Prorsnry py act of Parrigs. 


(A) dec as of Property, whether moveable or 
immoveable. 

5. In the following sections “transfer of pro- 
perty” means an act by which a living person con- 
veys property, in present or in future, to one or 
more other living persons, or to himself and one or 
more other living persons, and “to transfer pro- 
perty” is to perform such act. 

6. Property of any kind may be transferred, ex- 
cept as otherwise provided by this Act or by any 
other law for the time being in force: 

(a) The chance of an heir-apparent succeeding 

..to"'an estate, ‘the’ chance of a relation obtaining a 
legacy on the death of a kinsman, or any other 
mere possibility of a like nature, cannot be trans- 
ferred. 

(6) A mere right of re-entry for breach of a con- 
dition subsequent cannot be transferred to any one 
except the owner of the property affected thereby. 

(c) An easement cannot be transferred apart 
from the dominant heritage. 

(d) An interest in property restricted in its en- 
joyment to the owner personally cannot be trans- 
ferred by him. : 

(e) A mere right to sue for compensation for a 
fraud or for harm illegally caused cannot be trans- 
ferred. 

( A publie office cannot be transferred, der 
can the salary of a public officer, whether before or 
after it has becothe payable. 


“Transfer of 
property” de 
fined, 


What may ‘be 
transferred, 


Persona compe+ 
tent to transfer, 


Operation 
transfer, 


of 
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(g) Stipends allowed to military and civil pen. 
sioners of Government and political pensions can- 
not be transferred. * : : 

(h) No transfer can be made (1) in so far as it 
is opposed io the nature of -the interest affected 
thereby, or (2) for an egal purpose, or (8) toa 
person legally disqualified to be transferce, 

7. Every person competent to contract and en- 
titled to transferable property, or authorized to dis- 
pose of transferable Property not his own, is com- 
petent to transfer. such property either wholly or 
in part and either absolutely or conditionally, in- 
the circumstances, to the extent andin the manner, 
allowed and prescribed by any law for the time 
being in foree. 

8. Unless a different intention is expressed or 
necessarily implied, a transfer* of property passes 
forthwith to the transferee all the interest which 
the transferor is then capable of passing in the pro- 
perty, and in the legal incidents thereof, a 

Such incidents include} where the property is: 
land, the easements annexed thereto, the rents and 
profits, thereof accruing after the transfer, and all 
things attached to the earth ; 

and, where the property is machinery attached 
to the earth, the moveable parts thereof ; 

and, where the’ property is a house, the eawé- 
ments annexed thereto, the. tent thereof accruing 
after the transfer, and the locks, keys, bars, doors, 
Windows and all ciher things provided for perma- 
nent tise therewith ; . 





* 2 W. R., 125 (buildings) ; 14 W. R379, > 
q Bk W.B., 330 ; NW, P., 1870, p, 251; Morley NW. 8., 259, 
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aud, where the property is a debt or other action- 
able claim, the securities therefor (except where 
they are also for other debts or claims not trans- 
ferred to the transferee), but not arrears of interest 
accrucd before the transfer ; 

and, where the property is money or other pro- 
petiy yielding income, the interest or income thereof 
accruing after the transfer takes effect. 





"property may be made without 
writing in every case in which a writing is not ex- 
pressly required by law. 


-10. Where property is transferred subject* to a 


Oral transfer. 


Condition res- 


training aliena- 


condition or limitation absolutely restraining tlie tion. 


transferee or any person claiming under tim from 
parting with ‘or disposing of his interest in the pro- 
perty, the condition or limitation is void, except in 
the case of a lease where the condition is for the 
benefit of the lessor or those claiming under him : 
provided that property may be transferred to or for 
the benefit of a woman (not being a Hindi, Mu- 
hammadan or Buddhist), so that she shall not have 
? 

power during her marriage to transfer or charge 
abe same or her beneficial interest therein. 


41. Where, on a transfer of property, an interest 


Restriction re- 


pugnant to in- 


therein is created absolately inf favour of any per- terest created. 


son, bui the terms of the transfer direct that such 
interest shall be applied or enjoyed by him ina 
particular manner, he shall be entitled to receive 
and dispose of such interest as if there were no 
such direction. 


* fee L, B, 3, Chan, D, 149, 285, 


ee a 
Nothing in this section shall be deemed to affect 
the right to restrain, for the beneficial enjoyment 
of one piece of immoveable property, the enjoyment 
of another piece of such property, or to compel the 


enjoyment thereof in a particular manner, 
Condition mak- : : 
ing interest de- 12. Where property is transferred subject: 
terminable on in- ri at, 7 . a h, 
solvency or at- Condition or limitation making any interest therein, 
tempted aliena- + 
tion’ reserved or given to or for the benefit of any per- 
son, to cease on his becoming insolvent or endeg- 
vouring to transfer or dispose of the same, such 
condition or limitation is void. 
Nothing in this section applies to a condition in 


a lease for the benefit of the lessor or those claizn 
ing under him. # Ss 


£ “ 
ene tiee for 13. Where, on a transfer of property, an interest 


Peer therein is created for the benefit of a person not iat, 
existence at the date of the transfer, subject to a 
prior interest created hy the same transfer, the in- 
terest created ior the benefit of such person shall 
not take effect, unless it extends to the whole of 
the remaining interest of the transferor in the pro- 
perty. _~ 











ILLUSTRATION, 

A transfers property of which he is the owner to B in trust for A and 
his inteuded wife successively for their lives, and after the death of the 
survivor for the eldest son of the intended miavriage for life, and after 
his death for A's second son, The interest so created for the benefit-.of 
the eldest son does not take effect, because it does not.extend to the 
whole of A’s remaining interest ‘in the property, 


: ‘nate againss 14. No transfer of property can operate to create 
Berperaty. an interest which is to take effect after the life-time 
of one or more persons living at the date of such 
transfer, and the minority of sothe person who 
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shall be in existence ai the expiration of that period, 
and to whom, if he attains ‘full age, the interest 
created is to belong. - 

15. If, on a transfer of property, an interest Transfer to 
therein is created for the benefit of a class* of per- Bis ooeune 
sons with regard to some of whom such interest wait 

_ fails by reason of any of the rules contained in sec- 
tions thirteen and fourteen, such interest fails as 
regards the whole class. 

46. Where an interest fails by reason of any of transfer to take 
the rules contained in sections thirteen, fourteen pepe nagreen 
and fifteen, any interest created in the same trans- 
action and intendéd to’ take effect after or upon 
faiture of such prior interest also fails. 

17. The restrictions in sections fourteen, fifteen transter in 
anil sixteen shall not apply to property transferred Peres of ave 
for the benefit of the public in the advancement of 
religion, knowledge, commerce, health, safety or 
any other object beneficial to mankind. 

18. Where the terms of a transfer of property pirestion fur 
direct that the income arising from the property secnmuaen 
shall be accumulated, such direction} shall be void, 
and the property shall be disposed of as if no ac- 
cumulation had been directed. 

Exception —Where the property is immoveable, 
or where accumulation is directed to be made from 
the date of the transfer, the direction shall be valid” 
in respect only of the income arising from the pro- 

‘perty within one year nest following such date ; 
and at the end of the year such property and_in- 
come shall be disposed of respectively as if the 





* Bentick v. Duke of Portland, 7 Chan, D. 693, = 
+ Donaldson y, Dopaldscn, L, B, 3 Chan, Diy, 743, ° 
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period during which the accumulation has been 
directed to be made had elapscd. 

19. Where, on a transfer of property, an interest 
therein is created in favour of a person without. 
specifying the time when it is to. take effect, or in 
terms specifying that it is to take effect forthwith 
or on the happening of an event which mtist’Bap- 
pen, euch interest is vested, upless a contrary in- 
tention a: pears from the terms of the transfer. - 

A vested interest is not defeated by the death of 
the transferee before he obtains possession. 

Evplanation.—An intention that an. interest shall 
net be vested is not to be inferred merely from a 
provision whereby the enjoyment thereof is post-_ 
poned, or whereby a prior interest in the same pro- 
perty is given or rescrved to scme cther person, or 
whereby income arising from the property is de 
rected to be accumulated until thé time of enjoy- 
ment arrives, or fiom a provisicn that if a particu. 
Jar evert chali Lappen the interest shall pasa to. 
ancther person, tg. 


Vested interest. 





When unborn 20, Where, on a irancicr of property, an interest 
Yestrdinter's'on therein is created for the benefit of a person'not. 
bait, then living, he acquires upon his birth, unless o 

contrary intention appear from the terms ofthe 
trai.sfer, a vested interest, although he may not be 
entitled to the enjoyment thereof immediately on 
his birth, ; oe 
{Contingent in- 21. Where, on a transfer of property, an interest 
therein is create] in favour of a person to take effett 
only on the happening of a specified undéftain 
event, or if a specified uncertain event shail not 
happen, such person thereby acquires 2 contingent 
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interest in the property. Such interest becomes a 
vested interest, in the former case, on the happen- 
ing of the event, in the latter, when the happening 
gf the event becomes impossible. 


Exception —Where, under a transfer of property, 
a person becomes entitled to an interest therein upon 
attaining a particular age, and the transferor also 
gives to him absolutely the income to arise from 
such interest before he reaches that age, or directs 
the i income or 50 much thereof as may be necessar: 'y 
to be applied for his bencfit, such interest is not 
contingent. 
22, Where, on a transfer of property, an interest sauaensten fe 
therein is created in favour of such members only class who attain 
- * ..” aparticular age, 
of a class as shall attain a particular age, such in- 
terest docs not vest in any member of the class who 
has not'attained that age. 


23. Where, on a transfer of property, an interest Transfer con. 


tingent on hap. 
therein. is to.accrue to a specified person if a speci- prning of epeci- 


fied uncertain event shall happen, and no time is eran. eee 
mentioned for the occurrence of that event, the in- 
terest fails unless such event happens before, or at 
the same time as, the intermediate or precedent in- 


terest ccases to exist. 


24. Where, on at ransfer of property, an inte: vest Transfer to such 
of certain persone 
therein is to accrue to such of certain persons ag assurviveatsome 


period not specie 
shall be surviving at some period, but the exact ficd, : 


period is not specified, the interest shall go to such 
of them as shall be alive when the intermediate or 
precedent interest ceases to cxist, unless a contrary 
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intention appears from the terms of the transfer. 


ILLUgTRATION, 


A transfera property te B for life, ard after bir death to C and D 
equally to be divid-d between them, or to the survivor of them, “Cilies 
during the life of B. D survives BY At B’s death the property passew 
to D. P 


trecpcitienal 95. An interest created on a transfer of property 


and dependent upon a condition fails if the fulfil. 
meat of the condition is impossible, or is forbidden 
by law, or is of such a nature that, if permitted, 36, 
would defeat the provisions of any law, or is frane’ 
dulent, or involves or imulies injury to the person 
or property of another, or the Court:regards it.as 
immoral! or opposed to oublie policy, 
ILLUSTRATIONS. 





(a). A lets a farm to B on condition that he shall walk a hundred, 
miles in an hour. The leaze is void, 
(b). A gives Rs. 500 to B on condition that he stall marry A's 
danghter C. At the date of the transfer C was dead, The 
wil r : 
(c). A transfers Re, 600 to B on condition that eho shall murder 0. 
The transfer is void. 
(a). A transfers R. 500 to his nizse C if she will descrt ber bape 
band. The transfor is void. 
scndision tee - 26 Where the terms of a transfer of property 
deat, impose a condition to be fulfilled before a’ person” 
can take an interest in the property, the condition 
shall be deemed to have been fulfilled if it has been 
substantially complied with. 
IuucstRations, 


(a). A transfers Rs, 5,000 to B on condition that he shall marry with 
tie consmut cf C, Dand ED. Edi-s. B marrizs with the consent of G. 
aud D. Bisd:oomd to hiv fa filled th: condition, ae 

(>). A transfcrs T's. 5.000 to B on éoudi.ion that he shall marry with 
. the coneent cf ©, Dand FE. DT marries without the consent of C, D and 
E, but obtains their consent after the mariage, B has not fulfilled the 
condition, vo : S 
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27. Where, on a transfer of property, an interest 
therein is created in favour of one person, and by 
the same transaction an ulterior disposition of the 


Conditional 
transfer to one 


person coupled 
with transfer to 
another on fail. 
ure of prior dis- 


same interest is made im favour of another, if the position, 


prior disposition under the transfer shall fail, the 
ulterior disposition shall take effect upon the. fail- 
ure of the prior disposition, although the failure 
may not have occurred in the manner contemplated 
by the transferor. 

hore the ihtention of the parties to the 
transaction is that the ulterior disposition shall 
take effect only in the event of the prior dispdsi- 
tion failing in a particular manner, the ulterior 
disposition shall not take effect unless the pricr 
disposition fails in that manner. 


ILLUSTRATIONS, 
(a). A transfers Rs. 500 to B on condition that he shall execute a 
_oertain lease within three months after A’s death, and if he should 


Pieit.-to doo, to C. B dies in A’s life-time, The cispocition in 
favour of C takes effect, ; 

(b). A transfers property to his wife ; but in case she chould die in 
his life-time, transfers to B that which he had trausfeired to her, A 
and his wife perish together, under circumstances which make it im- 
possible to prove that she died before him, The disposition m favour 





of B does not take cilect, 

_ 28. On a transfer of property an interest therein 
may be created to accrue to any person with the 
condition superadded that in case a specified un- 
certain event shall happen such interest shall pass 
to another person, or that in ease a specified un- 
eextain event. shall not happen such interest shall 
pass to another person. In each case the dispesi- 
tions are subject to the rules contained in sections 
ten, twelve, twenty-one, twenty-two, twenty-three, 
trenty-four, twenty-five and twenty-seven, 


Ulterior transe 
fer conditional 
on happening or 
not happening of 
specified event, 


[s y 


Folilmeat of 29. An utterior disposition of the kind contem- 
condition subte- er 


quent, plated by the last preceding section cannot take 
effect unless the condition is strictly fulfilled, 


ILLUSTRATION, 


A transfers Rs, 500 to B, tu be paid to him on his attaining his major. 
ity or marrying, with a proviso that, if B dics a minor or marries with- 
out C’s consent, the Rs, 500 shall goto D, B marrics when only 1% 
years of age, without C’s consent, The transfer to D takes effect. 
weet, disper’, 30. If the ulterior disposition is not valid, the 
jon not afte ¢ i Rae : 2 
by invalidity of prior disposition is not affected by- it, 
ulterior disposi- 
tion, 


ILLUSTRATION. pes 


A trangfera © farm to B for her. life, and; if she do not desert her 
husband, to C. B is entitled to the farm during her life as if-te cep. 
dition had been inserted. 


Condition that 3 j risi i 
enGaudition rat 31. Subject to the provisions of section twelve, 


ecase tohaveef-on a fe Nana tas 
ease fe Lore et0 transfer of property.an-interest therein may 


cifed xncertain he created with the condition: superadded that it 
_ even. ba,pons or 


does uot happen. shall cease to cxist in case a epecificd uncertain 


event shall happen, or in case-a specified uncertain 
event shall not happen. 


“InLusTatroxs, ea 


(a). A transfers a farm to B for his life, with « proviso that, in cam 
B cuts down a certain wood, the trazefer shall cease to have any effect. 
B cuts down the wood, Ie loses his life-interest in the farm, 

(b). A transfi-rs a farm t B, provided that; if B shall not go te 
England within three years after thé date of the transfer, his interest 
in the farm shall ceass, B does not go to England within the term 
prescribed. His interest in the farm ceases, . 


Son coalii 82. In order that a condition that an intertst 
valid. shall cease to exist may be valid, if is necessary 
that the event to which it relates be one which 
could legally constitute the comdition of the cres- 
tion of an interest. 





[ 14 ] 
38. Where, on a transfer of property, an interest ,,7sanstor cous 


' therein is created subject to a condition that the formance of oe 
person taking it shall- perform a certain act, but no Speoihied for pers 
time is specified for the performance of.the act, the 
condition is broken when he renders impossible, 


-permanently or for an indefinite “period, ‘the per- 





formance of the act. 
. Where an act is to be performed by a person | Transfer con- 
ditional on pers 


oy 
either as a condition to be fulfilled before an inter- formance of act, 
time being speci- 
est" created on a transfer cf property is enjoyed by fed. 
him, or as a condition on the non-faltilment of 
which the interest is to pass from him to another 
person, and a time is specified for the performance 
of the act, if such | e-formance within the specified 
time is: prevented by the fraud of a person who 
would be directly benefited by non-fultilment of 
the condition, such further time shall as against 
biin:-be-allowed for performing the act as shall be : 
requisite to make up forthe delay-caused by such ey te 
fraud. Lut if no time is specified for the perform- 
ance of the act, then, if its performance is by the 
fraud of a person interested in the non-fulfilment 
of the condition rendered impossible or indefinitely 
postponed, the condition shall as against him be 
_ deemed to have been fulfilled. 








Election. 
33. Where a person professes to transfer proper Election when 
ty which he has no* right to transfer, and as part oe 
of the game transaction confers any benefit on the : - 
‘owner of the property, such owner must elect c‘ther 
to confirm such transfer or to dissent from it ; and 





* 2 Spence 655, 


: ft y 
asst ihe latter case he shall relinquish the henefit so © 
conferred,. and the benefit so relinquished s}.a}] re- 
vert to the transferor or his representative og if 
had not been disposed of, 

subject nevertheless, 

where the transfer is gratuitous, and the teana- 
feror has, before the election died or otherwise BE 
come incapable of making a fresh transfer, 

and in alk eases where the transfer is for consi- 
deration, , 

to the charge of making good to the disappoint- 
ed transferee the amount or value of the property 
attempted to be transferred to him. 

ILLUSTRATION, : 


The farm of Sultdnpur is the property of C and worth Bs. 800. A by 
An instrument of gift professes to transfer it to B, giving by the same 
instrument Re, 1,000 toC, Celccts to Tetaln the farm, He forfotta fhe 
gift of Rs. 1,000. 

Th the same.case, A dics before the election. His represcutative must 
ont of the Rs. 1,000 pay Ra. 606 to B. . 

‘The rule in the first paragraph of this section 
applies whether the transferor does or docs not be 
lieve that which he professes to transfer to be his 
own. ied 

A person taking no benefit directly under a 
transaction, but deriving a benefit under it indirect. 
ly, need not elect. 

A person who in his one capacity takes a- benefit 
under the. transaction may in another dissent there- 
from. wit 

Exception to the last preecding four rulesrsi=Where 
a particular Lerefit is expressed to be conferred on 
the owner of the property which the transferor 
professes to transfer, and such benefit is cxpressed 
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to be in liey of that property, if such owner claim 
_the property, he must.relinquish the particular 
benefit, but: he is not bound to relinquish any other 
benefit conferred upon him by the same transaction. 

Acceptance of the benefit by the person on whom 
it is conferred eonstitdteé ai election by him ta 
confirm the transfer, if he is aware of his duty to 
elect and of those circumstances which would in- 
fluence the judgment of a reasonableqan in making 
wy election, or if he waives enquiry into the cir- 
cumstances. v 

Such knowledge or waiver shall, in the absence 
of evidence to the contrary, be presumed, if the 
person on whom the benefit has been conferred has 
‘enjoyed it for-two.years without doing any act: to 
express dissent, 

Such knowledge or waiver may be inferred from 
‘tty act of his which renders it impossible to place 
the persons interested-in-the property’ professed to 
be transferred in the same condition as ‘if such act 

-had not been done. 


ILLUSTBATION, 


A transfcrs to B gn estate to which C is entitled, and as part of the 
game transaction gives Cacoal-minue. C takcs pcescericn of the mine 
and exhausts it, He bas thereby confirmed the transiecr cf the estate 
to B. 


_ If he does not within one year after: the date of 
“dpe transfer signify to the transferor or his repre- 
sentatives his intention to confirm or to disent 
from the transfer, the transferor or his representa- 
tives may, upon the expiration of that period, re- 
quire him to make his election ; and if he does not 
comply with such -recnisition within a reasonable 
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time after he has received it, he shall be deemed te . 
have clected to confirm the transfer. . 

In case of disability, the election shall be ‘post. 
poned until the disability ceases, or until the ele 
tion is made br some competent authority. 

Apportionment. 3 ae 
Apportionment 36. In the abe of a coptract or local usage 


of periodical pay- 
ments, on deter- to the contrary, all rents, annuities, pensiona,. dixi- 


mination of in- 

terest of person dends and other puriodicul paymenis in the nature 
of income shall, upon the transfer of the interest 
‘of the person entitled to reccive such payments, be 
deemed, as between the transferor and the transe 
feree, to accrue due from day to day, and to be ap- 
portionable accordingly, but to be payable on the 
days appointed for the payment thereof. 

Apportionment 37. When, i in consequence of a transfer, popety 

of beuctit of ob- 

Ligation on se- i8 divided and held iti several shares, and thereupon 

eee the benefit of any obligation relating to. the pro- 
perty as a whole passes from one'to several otvners 
of the property, the corresponding duty shall, in 
the absence of a contract to the contrary amongat 
the owners, be performed in favour of each of such 
owners, in proportion to the value of his share in 
the property, provided that the duty can be severéd 
and that the severance does not substantially in- 
crease the burden of the obligation ; but if the dtty 
cannot be severed, or if the severance would subg-. 
tantially increase the burden of the obligationg@@iie 
duty shall be performed for the benefit of stich one 
of the several owners as they shall jointly, desig- 
nate for that purpose : 7 






fr : 
Provided thats no person on whom the burden 
« obligation Ties shall be answerable for failure 
a) aie it in manner-provided by this Section, 
“antil he has had Feasonalle notice of E 
@ severance. = 2 
pate int ‘applies to leases for > - 
- purp suntil the Local 
rent by wotification in 1 the cial ctte 
50 directs: = 


eee é ILLUSTRATIONS, 










(a). A nells to B, C and Da house situate ina village and leascd to 
 at-an annual rent of Rs./30-and delivery of one fat sheep, B haying 
_brerided half the purchase-money and C aud D one quarter each. E, 

ee of this, must pay Rs, 15 to B, Rs, 7} to C, and Rs, 7} to 

D, and must deliyer.the'sheep according to the joint direction of B, G 
. In the same case, each housevin the village being bound"to | pro- 

vide ten days" labour each year on a dyke to prevent inundation, E had 
pareed as a term of his lease to perform this work for A, B, C and D 
Be equire E to perform the ten days’ work due on account.of the 
h otybound to do more than ten ‘days’ ei in all, 







aceording to such ate oti 
ae < B—Transfer of Immo 


“Sua88eMWhere any. person, authorized only under transfer by — 


fv: thorized 
_ _. circumstances in their nature variable to dispose of only under ete 


circum- 


mmoyeable property, transfers such property for {e".., (tam 
consideration, alleging the existence of such cir- 


ene Se shall, as- between the —_ 







—_ he. dieroad to tae existed, if the transferee,. 
Se _after using reasonable care to ascertain, the existence: 


* ILLUSTRATION, a 2 


low, whose husband has left collateral hers, alleging = 
by her ag such is insufficient for her mainte< 



































sae for purposes neither. religious no 
field, part of suck property; to B. B satisties 
enquiry that the income of the property is insuflicien 
mance, aud that. the sale of the field i is necessary, and, 
¢ A. As between B on the one part a 


the , a necessity for the ‘ale ‘shall b 
to have existed SEI, 








Transfer where 9 * * re 
aqutansferwhere"'39. Where.a third person™ has ‘a 
entitled to main- maintenance, or a provision for advanceme 


~ tenance, 
marriage, from the acts of ‘inimoveable ee 


‘the transfer is gratuito 
agains t a transferee fo 








nO Cc 


his ‘iniiae 


*  TLLUSTRATION,, 


4 i rs Sultdnpur'ito hisjsister-in-law B, in lieu‘o! 
ae i ee in virtue of his having become 
titled to her deceased husband's property, and agrees with. 5 
she is dispossessed of Sulidmpur, A will transi 
out of such of several other specified villages in 
3 elect, A sélls_ the specificd villages to © 

w jotice of the agreement. » B 
has uo clai : tra 


; Bonten of ob- 40. m 3) 
“Tigati 
Tetttinbe we of his own Aamoventie 


as, independently of any interest in the immo 


“able Weber ies of another or of any ea 
a rig rain the enjoyment of: 


perty or to ‘Chr its enjoyam nt in a particular: 


— =* Wilson y. 
es : ‘Maclean ¥, Mackay, Ly B., 5 P, @2) 58 ‘A95 of b 1877. 








foe 


Cy 30 = 
> where a third person is entitled to the, bencfit of 


> an n obligation arising out of contract and annexed ownership 







; amounting to an interest therein or easement there- 
Ps 
a 

such right_or oblig ati ye ent ireaiigtinst 


a transis swith notice thereof or a gratuitous 
e sfe Sef ihc property affected thereby, but not 
‘ Weainst a transferee for consideration ‘and without 

notice of the right or obligation, nor against such 

property in his hands. 


mre ILLUSTRATION, 


A contracts to sell Sultanpur to (|B. While the confract.is siillin 


~ (force he sells Sultdnpur to C, who has notice of the contract, Bayay 


enforce the contract against C to the’ ‘same extent as against A, 


or of obliga. ~~ 


tion annexed to 


but 


not amounting to 
ee the ownership of. immoveable property, but not ee or ease 


41. Where, With the consent, expressiorimplied, transfer py os- 
tensible owner. 


ted in immoyeable Property, 
@ person is the osten property 
and transfers the same for;consideration, the trans- 
~ fers not” be voidable onfthe ground that the 
transferor was_not authorized to make it; provided 
“that the transfeice, after taking reasonable care to 
ascertain that’ thé transferor had. power to make the 

~ transfer, has acted in good faith, 


Rewer 





= »Teserving power to revoke the transfer, ? 
_ and st ently transfers the property for consi- 
eration to another transferee, such transfer operates 


in favour of such transferee (subject to an. i- 
tion attached to the exercise of the power) as a 


person. 


42, Where a person transfers any immoveable transfer by 


having 


authority to re- 


voke 
transfer, 


former 
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revocation of the former transfur to the cxtent of 
the power. a: 


ILLUSTRATION, 

A lete a house to R, and reserves pcwer to revcke the Icase if, in the 
opinion of a specified surveyor, B shou'd makea'tse of it detrimental 
to its value. Afterwards A, thinking that such a use has been made, 
lets the house to C. his operates as a revocation of B's lease subject 


. to the opinion of the surveyor as to B’s use of the house having beea 


Transfer by 
unauthorized per- 
gon who subse- 
quently acquires 
interest in pro- 
perty transferred. 


Transfer by 


ODe co-owner, 


detrimental to its-value. 


43. Where a person erroneéusly represents that 
he is authorized to transfer certain immoveable 
property, and professes to transfer such property 
for consideration, such transfer shall, at the option 
of the transferee, operate on any interest* which 
the transferor may acquire in such property, at 
any time during which the contract of transfer 
subsists. 

Nothing in this section shall impair the right of 
transferees in good faith for consideration without 


notice of the existence of the said option, 


. ELLUSTRATION, 


<A, @ Hindu who has separated from bis father B, sells to C threo 
fields; X, Y and Z, representing that A is authorized to transfcr the 
same. Of these-fields Z does not belong to A, it having been retained 
by B on the partition; but on B’s dying A as heir obtains Z. C, not 
having rescinded the contract of tale, may require A to deliver Z to 
him. 
44, Where one of two or more co-owners of im- 
moveable property legally competent in that behalf 


transfers his share of such property or any interest 


‘ therein, the-transferee acquires, as.to such share or 


interest, and so far as is necessary to give effect to 
the transfer, the transferor’s right to joint posses- 








* Sug. v, and P, 13th Ed, 297; 10 Legal Companion 97;1L, By | 
3All, 805, - : eas 
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sion or other common or part enjoyment of the 
‘property, and’ to enforce. # ‘partition of the same, 
“but subject to the coziditions and lisbilities affect- 
“4ng, at the date of the transfer, the share or interest 
so transferred. 
Where the transferee of a share of a dwelling- 


house belonging to an undivided family is nota. 


member of thé family, nothing in this section shall 

“be deemed to entitle him to joint possession or other 

* common or part enjoyment of the house. 

45. Where immoveable property is transferred 
“for consideration to two or more persons, and such 
consideration is paid out of a fund belonging to 

them in common, they are, in the absence of a con- 
tract-to the contrary, respectively entitled to in- 
-terests in such property identical, as nearly as may 
be, with the interests to which they were respec- 
tively entitled in the fund ; and where-such consi- 
deration is paid out of separate funds belonging to 
them respectively, they are, in the absence: of a 
contract to the cofitrary, respectively entitled to 
interests in” such property in. proportion to the 
shares of the consideration which they respectively 

“advanced, 

_ In the absence of evidence as to the interests in 
the fund to which they were respectively entitled, 
or as to-the shares which they respectively ad- 
vanced, such persons ~shalt~be’ presumed to be 
equally interested in the property, -. . : 

. 48. Where immoveable property is transferred 

for consideration by persons having distinct in- 

- terests thercin, the transferors are, in the absence 
of a contract to the contrary, entitled to’ share in 


Joint travusfer 


for consideration, 


Transfer for 


consideration by 
persona having 
distinct interestas 
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the consideration equally, where their interests in 
the property were of equal value, and, where such 


interests were of unequal value, proportionatelyite 
the value-of their respective interests. sa 


ILLUSTRATIONS, 





a Band C, each a quarter share, of: 








entitled to an eighth sha: 
share in that mauza. 

(b).. A, being entitled to a life-interest in mauza Atrali and’B and 6 
to the reversion, sell the mauza for Rs. 1,000; A’s life-interest is as- 
certained to be worth Rs. 600, the reversion Re, 400, A is entitled to 
receive.Rs, 600 out of the purchase-money, B and-O to receive Ra,.400, 





Transfer byco- 47, Where several co-owners of immoveablepro- 
~ owners of share 


in common pro- perty: transinsethA¥e therein: without syecitying 


eg that the transfer is to take cfiect 
~ share_or shares of the transferors, the = 
among such transferors, takes effect on such shares 

equally“ where-the shares were equal, and where 


they were unequal, proportionatelys to — extent 
of such shire 





ILLUSTRATION, 





4 A, the owner of an eight-anna share, and B anid; each owner vf 
& four-anna share, in mauza Sultdnpur, tranéfersa two-anna share in 
; the mauza to D, without spcifying from which of their eeveral shares 
the transfer is made, To give effect transfer cre-anna hare ie ay 


a the share of A, and 
shares of. 2 
Priority of 

rights created by 48. Where igiamapiinpiorts to create by trans- 
transfer, 

fer at different times rights in or over the same 
immoveable property, and such rights ‘cannot all 
existor be exercised to their full extent together, 
each later created right shall, in the absence of a 


\ special contract or -reservation binding the earli-~ 


anna chare ficm each of the 
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transferees, be subject to the rights previously 
created. 


“49. Where sieqnovelbile property is transferred ae te a 
for consideration, dnd such property or any part ly. 
thereof is at the date of the transfer insured against 
loss or damage by fire, the transferee, in case of 
such loss or damage, may, in the absence of a con- 

- tract to the contrary, require any money which the 
transferor actualfy receives under thé policy, or 80 
much thereof as may be necessary, to be applied in 
reinstating the property. 

50..No person shall be chargeable with any rents origins fae 
or profits of any immoveable property, which he under defective 
has in good faith paid or delivered to any person 

, of whom he in good faith held such property, not- 
withstanding it may afterwards appear that the 

_ person to whom such payment or delivery was 

made had no right to receive such rénts or profits. 


* -TULUSTRATION, © 


A lets a field to B ata rent of Re. 80, and then transfers the field to 
C. B, having no notice of the transfer, in good faith pays the rent to 
AS isnot chargeable with the rent so paid, 


51. When the transferee of immoveable property ,_ a ey tne 

’ makes any improvement* on the property, believing Sd hldere under 
in good faith that he is absolutely entitled thereto, 
and he is subsequently evicted therefrom by any 
person having a better title, the transferee has a 
right to require the person causing the eviction 
either to have the value of the improvement esti- 
mated and paid or secured to the transferee, or to 


“sell his interest in the property to the transferee at 





* 2 Bom, 235 ; 10 Legal Companion 63; 1, L, B., 5 Bom, 450, 
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the then market value thereof irrespective of the 
value of such improvement. : 
The amount to be ‘paid or secured in respect of 
such improvement shall be’ the estimated value 
thereof at the time of the eviction, ; 
When, under the circumstances aforesaid, the 
transferee has planted or sown on the property 
crops which are growing when he is evicted thera- 
from, he is entitled to such chops and to freo in- 
gress and egress to gather and carry them, 
Transfer | cf 52. During the active prosecution in any Court 
property pend- pees Sie : f 
ing suit relating having authority in British India, or established 
thereto. Mae Oa ‘ 
beyond the limits of British India by the Governor 
General in Council, of a contentious suit or pre- 
ceeding in which any right to immoveable property 
is directly and specifically in question, the proper- 
ty cannot be transferred* or otherwise dealt with 
by any party to the suit or proceeding so as to 
affect the rights of any other party thereto undor 
any decree or order which may be made therein, 
except under the authority of the Court and on 
such terms as it may impose. 


Fraudulent 
transfer. + 


53. Every transfer of immoveable, property, 
made with -intent to defraud prior or subsequent 
«transferees thereof for consideration, or co-owners 
or other. persons having an interest in such pro- 
perty, or to defeat or delay the creditors of the 
transferor, is voidable at the ‘option.of any person 
so defrauded, defeated or delayed. eh 








“* 8 BLL. R. 478; 7 Mad. 111; 11 Bom, 24, 64, 139; NAV. P., 1857, 
Pp. 301; 10 W. RB. 469; 7 W. R. 2255.15. W.R. 372; 93 WB 382,; 
2 Toyl, and Bell 118; 1 O'Kin, 303, 309; 5 W.R,P,C, 63 5 8 Boy, 
ALC. 5. 80: Borry ¥, Cibhens, T. R8 Oh, FHR* 7 
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Where the effect of any transfer of immoveable 


property is to defrand, defoat or delay any such. * 


person, and such transfer is made gratuitously or 
for a grossly inadequate consideration, the transfer 
may be presumed to. have been made with such 
intent as aforesaid. ~ 

‘Nothing contained in this section shall impair: 
tlie rights ‘of-any <transferee in good faith and for 
consideration. . 





* CHAPTER IIL. 
- Or SALEs or ImMoVEABLE Property. 
54, * Sale” .is a transfer of ownership in ex- 
change for a price paid or promeed or part-paid 
and part-promised. " 


“Sale” defined, 


Such transfer, in the case of tangible immove- Sale how made. 


able property of the value of one hundred rupees 
and upwards, or in the case of a reversion or other 
intengible thing, can be made only by a eae 
~instrument. 3 

In the case of tangible iminoveable property of 
a value less than one hundred rupees, such transfer 
may be made either by a registered instrument or 
by delivery of the property. 

Delivery * of tangible immoveable epee takes 
place when the seller places the buyer, or such per- 
son as he directs, in possession of the property. 


A contract for the sale of immoveable property a 
ie a contract that a sale of such property shall take 


place on terms settled between the parties: ~~ 





* 14 B, L. R. 307, 312; N.-W. P. 1866, p. 87; 12 W. RP. C.6; W. 
R. 1864, p, 222; 5 W. R. 248; Morley N. 8. 358 ; in the case of a reversion 


or other intangible thing, delivery tekes place’ when the parties consent 
to the delivery, 


Contract for 
le,” < 


[7a] 
It does not, of itself, create any interest in‘or 
charge on such property. 


Rights andlia- 55. In the absence of a contract to the contrary, 


ilities of buyer 
ad seller, 


the buyer and the seller of {mmovenble property 
respectively are subject to the liabilities, and have © 
the rights, mentioned in the rules next following, 
er such of them_as are epplicable to the property 
sold: . — 

(1) The seller is bound— ~ ; 

(a) to disclose to the ae any material defect 
in the property of which the seller is, and the buyer 
is not, aware, and which the buyer could not with 
ordinary care discover ; 

(4) to produce to the buyer on his request for 
examination all- documents of title relating to the 
property which are in the seller’s possession or 
power ; 

‘(c) to answer to the best of his information all 
relevant ‘questions put to him by the buyer i in re- 
spect to the property or the title thereto ; 

- ¢d)-on payment or tender of the amount due in 
respect of the price, to execute a proper conveyance 
of the property when the buyer tenders it to him 

* for execution at a proper time and place ; 
. (e) between the date of the contract of sale and 
. the delivery of the property, to take as much care 
of the property and all documents of title relating 
thereto which are in his possession, as an owner of 
ordinary ‘prudence would take of such property 
and documents ; - 

“@) to give, on 2 being 50 equ ‘the ‘buyer, or 

: “auch person as he directs, such possession of the - 
mere as its nature admits; ” 
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Where the effect of any transfer of immoveable 
property is to defraud, defoat or delay any such. ° 
person, and such transfer is made gratuitously or 
for a grossly inadequate consideration, the transfer 
may be presumed to have been made with such 
intent as aforesaid. ~~ BARB SE SAA 

‘Nothing contained in “this section shall impair: 
the tights of any .transferee in good-faith and for 
consideration. , 





’ CHAPTER III. 
- Or Sates or Immoveaste Property. 

54, “Sale” is a transfer of ownership in ex- “Sale” dufincd. 
change for a price paid or promised or part-paid 
and part-promised. - 

Such transfer, in the case of tangible immove- Sale how made. 
able property of the value of one hundred rupees 
and upwards, or in the case of a reversion or other 
intengible thing, can be made only by a seit 

~instrument. 7 & 

In the case of tangible immoveable property of 
a value Jess than one hundred rupees, such transfer 
may be made either by a registered instrument or 
by delivery of the property. 

Delivery * of tangible immoveable property takes 
place when the seller places the buyer, or such per- 
son a8 he directs, in possession of the property. 

A contract for the sale of immoveable property | Contract for 
is a contract that a sale of such property shall take 
place on terms settled between the parties. ; 





“14 B, L. BR. 307, 312; N.-W. P. 1866, p. 87; 12 W.R. P. 0.6; W. 
R. 1864, p. 222; 5 W. R. 248 ; Morley N. S. 358 ; in the case of a reversion 


or other intangible thing, delivery takes place when the parties consent 
to the delivers, 


Rights and lia- 
ilities of buyer 
ad seller, 
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It does not, of itself, create any interest in or 
charge on such property. : 

55. In the absence of a contract to the contrary, | 
the buyer and the seller of immoveable property 
respectively are subject to the liabilities, and have ~ 
the rights, mentioned in the rules next following, 
or such of them as are applicable to the proper ty 
sold >. << . 

(1) The seller is bound— : 

(a) to disclose to the buyer any material defect 
in the property of which the seller is, and the buyer 
is not, aware, and which the buyer could not with 
ordinary care discover ; 

(’) to produce to the buyer on his seateat for 
examination, all docyments. of title relating to the 
property which are in the seller's possession or 
power ;. 

‘(c) to answer to the best ‘of his information all 
relevant“questions put to-him by the buyer in re- 
spect to the property or the title thereto; 

(d)-on payment or tender of the amount due in 
respect of the price, to execute a proper conveyance 
of the property ‘when the buyer tenders it to him 


+ for execution at a proper time and place ; * 


_(e) ‘between the date of the contract of sale and 
the delivery of the property, to take as much care 
of the property and all documents of title relating 


thereto which are in his possession, as an owner of 


ordinary prudence would take of such property 


and documents ; 


_@) to give, on being * 50 required, the buyer, or 


such person as he directs, such possession of the 


property as its nature admits; ~*~ 
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(9) to pay all public charges and rent accruedi 
due in respect of the property up to the date of 
the sale, the interest on all incumbrances-on.such 
property due on sueh date, and, except: where the: 
property is sold subject to incumbrances, to dis~ 
charge all ineumbrances on-the property then exist-. 
ing. 

-(%) The seller shall be deemed to contract with 
the buyer that the interest which the seller pro- 
fesses to transfer.to the buyer subsists and that he 
has power to transfer the same : : 

provided that, where the sale is made by a per~ 
son in a fiduciary character, he shall be-deemed to- 
contract with the buyer that the seller has done no 
act whereby the property is incumbered or whereby 
he is hindered from transferring it. 
The benefit of the contract mentioned in this 
rule shall be annexed to, and shall go with, the 
interest of the transferee as such, and may be en- ° 
forced by every person in whom that interest is for 


the whole or any part thereof from time to-time 
vested, 


(3) Wherc the whole of the purchase-money has 
been paid to the seller, he is also bound to deliver ° 
to the buyer all documents of title relating to the 

‘property which are in the: seller’s possession oF 
power : ae 
provided that (2), where the seller retains any 
part of the property comprised in such documents, 
he is entitled to retain them all, and (5), where she 
- whole of such property is sold to different buyers, 
' the buyer of the lot of greatest value is entitled to 
such documents, But in case (7) the-scller, and 


i 2 4 
‘im case (Ul) the buyer-of the lot of greatest value, 
is bound, upon every reasonable request by the 
‘buyer, or by any of the other huyers, as the case 
amay~be, and at the cost of the person making the 
* request, to produce the said: documents aud furnish 
such true copies thereof or -cxtracts therefrom as 
“the may require y-and in the meantime, the scller, 
or the buyer of the lot of greatest -valtie, as the case 
‘may be, shall keep the said documents safe, in- 
Leancelled and undefaced, unless prevented from oe 
doing by fire or other inevitable accident ; 
(4) The seller is entitled— 
(a) to the rents and profits of the Sroneeey fli 
the ownership thereof passes to the buyer; — . 
 (d) where the ownership of the property has 
passed to the buyer before payment of the whole‘of 
the purchaze-money, to a charge upon the property 
in the hands of the buyer for the amount of the 
‘spurchase-money, or any part thereof remaining 
~ unpaid, and for interest on such amount or Part. 
(5) The buyer is bound— 
(a) to disclose to the seller any fact as ‘to ‘the 
-. mature or extent of the seller’s interest in the pro- 
perty of which the buyer ie aware, but of which 
- ke has reason to believe that the seller is not aware, 
and which materially increases the velue-of such 
» interest ; 
(4) to pay or tender, at the’ fime and place of 
: completing the sale, the purchase-money ‘to the 
seller or such person as he directs : provided that, 
- where the property is sold free fvene incumbrances, 
the buyer may retain out of the purchase-money 
-the. amount. of any incumlrances on the preperty 
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existing at the date of the sale, and shall pay the 
amount so retained to the persons entitled thereto s 
_ (¢) where the ownership of the property has 
passed to the buyer, to bear any losa arising from 
the destruction, injury or decrease in value of the 
property not caused by the seller ; 

(d) where the ownership of ees saeopety as 
passed to the buyer, .as between limself and the 
scller, to pay all public charges and rent which 
may become payable in respect of the property, 
the principal moneys due on any. incumbrances 
subject to which the property is sold, and the in- 
tcrest thereon afterwards accruing dug ... 

(6) The buyer is entitled— ; 

(2) where the ownership of the property has 
passed to him, to the benefit of any improvement 
in, or increase in value. of, the property,.aaq-to the 
rents and profits thereof ; 

(8) unless he has improperly declined to Soe 
delivery of the property, te a charge on the proper- 
ty, as against the -scller and all persons claiming 
under him with notice of the payment, to the ex- 
tent of the seller's interest in the property, for the 
amount of any purchase-money properly paid by 
the buyer in anticipation of the delivery and for 
Interest on such amount; and, when he properly 
declincs to accept the delivery, also for the earnest ~ 
Gf any) and for the costa (if any) awarded to him 
of a suit to compel specific performance of the. con- 
tract or to obtain a decree for its-reseission. 

An omission to make such disclosures as are 
mentioned in this section, paragraph (1), clause 
(a); and paragraph (5), clause (a), is fraudulent, 
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oes He ee 80, Where tyro properties are subject to 
subject om common charge, and one of the properties is sold, 
the buyer is,.as against the seller, in the absence of 
@ contract to the contrary, entitled to shave the 
‘charge satisfied out of the other. Pp so far as 


such property svill extend. 
Discharge of Incumbrantes on Sule. 


Provision by 57.{a) Where immoveable property-subject to 
Court for incum- 
brances, and sale AY incumbrance, whether immediately payable or 
freed therefrom, 
_ not, is sold by the Court or in execution of a decree, 
‘ or out of court, the Court may, if it thinks fit, on 
the application of any ‘party to the sale, st or 
allow payment into court, 
(1) in case of an annual er monthly sum char ak 
on the property, or of -a capital sam 
“charged -on a determinable interest in the 
™property,—of such amount as, when in- 
veated in securities-ofthe Government.of 
-*dndia, the Gourt considers:will he suffi- 
cient, by means of the interest thereof, to 
keep down er otherwise prove? for that 
charge, and 
(2) i in any other case of a: capital sum charged 
on the property,—of the amount sufficient 
to meet the incumbrance and any interest: 
_due thereon. 
But in either case ‘there shall also ‘be paid inte 
court such additional amount as the Ceurt-consi- 
“ders will ‘be sufficient to meet the contingency of 
further costs, expenses and interest, and any other 
contingency, except depreciation of ‘investments, 
not exceeding one-tenth part of the original amount 
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10 be paid .in, winless the Court for special reasons 
(which it shall record) thinks fit ag ronee ye 
additional amount. 
~ (b) Thereupon. the Court may, if it thinks fit, 
and after notice to. the ineumbrancer, -unless the 
Court, for reasons to be recorded in writing, thinks 
fit to dispense with such notice, declare the pro- 
perty to be freed from the incumbrance, and make 
‘any order for.conveyance, or vesting order, proper 

for giving effect to the sale, and give directions 
. for the retention-and investment of the money in 
- court. | : ' 

(c) After notice servéd on the persons interested 
in or entitled to the money or fund in court, the 
Court may direct payment or transfer thereof to 
the persons entitled to receive or give a discharge 
for- the same, and generally-may give‘ directions 
respecting the application or distribution of the 
capital or income thereof, - 

(d) An appeal shall’ hé from ny diaclieaiion, 
order or direction under this section as if the same- 
were a decree. ; . 

(e) In this section “Court” means (1) a High 

. Court in the exercise of its ordinary or extraordi- 
-nary- original civil jurisdiction, (2) the Court of a 
District Judge within the local limits of whose 
" jurisdiction the property or any part thereof is 
situate, (3) anyother Court which the Local Go- 
‘vernment may, from time to time, by notification 
‘in the official Gazette, declare to be competent to 
- exercise the jurisdiction conferred by this section. 


_—_— 
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bars CHAPTER. IV. 

° OF Morreaces oF Iawoveavcs Properzy axp 
: CuakcEs. 


See 
“Mortgage” 58. (a). A mortgage is the transfer of on iik 
Ponsa as terest in sj cific immoyeable property for. the pur- 
He ges pose of securing the payment of anced 
or to be advanced by w wy of loan, an ext 
= fattre debt, or the performance of an engagement 
which may give rise to a pecuniary linbility. 

‘The transicror® is called a mortgagor, the trans- 
feree a wortgagee ; the principal money and inter- 
est of which payment is securcd for the time | 

. are called the morigage-money, and the instrument 
- : (Gf any) by which the trauster is effected is called 
a.mortyage-deed. ; 
Simple mot. (6). Where, without delivering Posgession of the 
ee. mortgaged property, the anortgagor: 
pen ee care th the mortgaye-money, and agrees, 
SeXjressly cr mpledly, that, in the eventof lis 
fuiug. to paysaccording to his contract, the mort 
gagee shall Lave a nent to cause the mortgaged 
property to—te-sold ard ibe proceeds ofis P 
. “ay plied, so far as may be necestary, gual 
‘the mortgage-morey, ihe Gensaction is called 5 
: simple mortgage aud the’ a 
mortgagee, Re eee oe 
Mortgage by Where the mcrigegor ostensil] eclls-the 6 
ere hii property — x 
on ccndition that cn defeult of payment 





















* Eugiish j14ctice f Ucncd, with Lecessusy aueditications, 6 bom..A, 
C. JT. 109) Mertgagcr need rot have prestut cwnaship, N:-W. P. 1872, 
p. 41, sed. qu, 12, “Mocre’s L.A, 275, 306, Colebr, Vig. B.i, c, Ut 96, 
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mortgage-money on‘a certain date the sale shall 
become absolute, or 

on condition that on stich payment being made 
‘the sale shall become void, or 

on condition that on such payment being made 
the buyer shall transfer the property to the seller, 

"the transaction is. called a mortgage by condi- 
tional sale and the mortgagee a mortgagee by con- 
ditional sale. ‘ 

(d). Where the mortgagor delivers possession of ieee 
the mortgaged property to the mortgagee, and 
authorises him to retain such possession until pay- 
ment of the mortgage-money, and to receive the 
rents and profits accruing from the property and 
‘to appropriate them in lieu of interest, or in pay- 
ment of the mortgage-money, or partly in lieu of 
interest and partly in payment of the mortgage- 
money, the transaction is called an usufructuary 

~ mortgage* and the mortgagee an usufr ee 
mortgagee. 

(e). Where the mortgagor binds himeelf 101 Te a mort- 
pay the mortgage-money on a_certain date, and © 
transfers the mortgaged property absolutely to the 
mortgaree, but subject to a proviso that he will re- 
transfer it to the mortgagor upon payment of the 
mortgage-money as agreed, the tr ransaction i is called 
an English mortgage. 

59. Wherethe principal money secured is one hun- Mig sas Hue 
dred rupees or upwards, a mortgage can be effected surance. 
only by a@ registered instrument} ‘signed by the 
mortgagor and attested by at least two witnesses. 





* Manph. 8, 12, 69; R. B. Ghose, 218, 219; 2 Moore’s L. A, 487, 
} Macph, 53; R. B. Ghose 64, This applies to defeasances, 


Right of mort- 
gagor to redecm. 
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Where the princigal meney securcd is Jess than 
one hurdred rupees,.a morigege may be cHeeted 
either by an instrument signed and attested ag 
aforesaid, or (except in the case of a simple mort- 
gage) by delivery of the property. 

Nothing in this section shall be deemed to render 
invalid mortgages made in the towns of Caleutta, 
Madras; Bombay, Kardch{i and,Rangoon, by deli- 
very to a creditor or his agent of documents of title 
to immovcable property, with intent to create a 
security thereon. 

Righis and Liabilities of Mortgagor. 

0. At any time after the principal money has 
become payable, the mortgagor* has a right, ov 
payment or tender, at a proper time and place, of 
the mortgage-money, to require the mortgagee (a) . 
to deliver the mortgage-deed, if any, to the mort- 
gogor,.:(a).where the mortgagee is in possession of 


the mortgaged property, to deliver poasession thereof 


to the morigagor, and (c) at the cost of the mert- 
gagor either to re-transfer the mortgaged property 
to him or to-such third person as he may direct, 
or to execute and (where the mortgage has been 
effected by a registered instrument) to have re- 
gistered an acknowledgment in writing that any 
right in derogation of his interest transferred to 
the mortgagce has been extinguished : : 

Provided that the right conferred by this sec- 
tion has not been extinguished} by act of the 
ul xties or by order of a Court, - 





B. L. R. 45056 B, L. R. 662; 2 Mads420; 7 Mad, 395 
R. 205; N.-W. P., 1868, p. 204; 9 Bom. €9;7 BL, R, ¢ 
7 6 Bom, A. C.J, 265: Ny 88 
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The right genferred by this section is called s 
right to redesm,,and 9 auit-to enforce it is called a 
suit for redemption. - — : 
.- Nothing in this section shall be deemed to render 
inva'id any provision to the effect that, if the time 
fixe1 for-payment of.the principal money has been 
allowed. to ‘pass. or no such time has been fixed, the 
morigazes shall be entitle! to reasonable notice 
before payme it or tender of such money. 

Nothing in this section shall entitle* a person Redemption of 

portion of mort-. 

interested in a share only of the mortgazed pro- eased property. 
perty to redeem his own share ouly, on payment 
of a proportionate part.of the amount remaining 
due on the mortgage, except where a mortgagee, 
or, if there are more mortgazees than one, all such 
mortgagees, has or have acqu:red,. in. whole or in 
part, the share of a mortgagor. 


61. A mortgagor seeking to redeem any one Rees pigs 
mortgage shall, in the-absence of a contract to the aaa 
eontrary, be ent:tledf-to do so without paying any 
money due under any separate mortgage made by 
him, or by any person through whom he claims, 
on property other than that comprised in the mort- 
gage which he secks.to releem. ; 


ILLUSTRATION, 


A, the owner of farms Z an Y, mortzaz23 Z to B for Rs, 1,009, A 
after vards mozte1z*s Y to B for Rs. 1,000, making no stiptlation as to 
“any adlitional char.¢ on Z, A may insti-ute a suiifor ta2 tel:mptia 
of the mortgag: on Z alinss 


* NOW. DP. (337, 2. 685 20 W. RB, 387; 22 WV. RL 
W.-W. P. 1870, p. 43 N.-W. P.. 1872, p. 92; NW, P1578, p. 143; BB. 
Ghos, 193; 15 B. L. B. 393. 

+ 6 Bom, A, 0.5, 90; B B,-Ghose, 330, 381, 
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Bight of 9 : 
fravtaary met 62. Yn the ease of a usufructuary mortgage, 


aoe oF the mortgagor has a right to recover possession of 
the property— : 

(a) where the morteazee is authorized to pay 
himself the mortgage-money from the rents and 
profits of the property,—when such money is paid ; 
: (0) where the mortgagee’ is authorized to pay 
himself from such reats and, profits the interest of 
the principat money,—when ‘the. term Gf any), 
prescribed for the payment of the mortgage Money 
has expired and thé morigayor pays or tenders to 
the mortgigue the principal money or deposits it 
in court as hereinafter provided, 

tne Fie 63. Where mortgaged property in possession of 
. perty: the mortgages has, during the continuance of the 
mortyise, received uny accession,* the mortgagor, 
upon redemption; shall, in the absence of a contract 
to the coatrary, bz entitled as agaiust the mort 
gagee to such accession. ~~ 
:Accewrion ac- Where such accession has been acquired at the 
quired in virtue _ . yi 
oe acann fmed expensef of the mortgagee, and is cayable of sepa 
Mi ic eae? rate possession or enjoyment without detriment to 
‘the prawipal property, the mortgagor desirixg to 
“teke the accession must pay to the mortgagve the 
expense uf acquirirg it. If such separate posscgsion 
or eijoyment is not possible, the accession must 
be delivered with the property, the mortgagor beiriy 
, dy boi, 80 ; 81 Bom, 32, 
tiLiusiRation. 

A mortgages to Bs field, the trees _6n which are the property of 
Government. B enters into posscstion of the field, and aa occupant 
therecf buys the trees:---A-redccms the field, Ee is entitled to the trecg 
on payment of their ccst. . 5 ~ 

10 Bom, 359, 871 ; NW, P, 1866, p. 281, 
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liable, in the case of ‘an acquisition necessary to, 
preserve the property from destruction, forfeiture 
“or sale, or made with his assent, to pay the proper 
cost thereof, as an addition to the principal money, 
at the same rate of interest. 

In the case last mentioned the profits, if'any,, 

arising from the accession shall be credited to the 
mortgagor. 

Where the mortgage is antiastaasy end the 
accession has been acquired at the expense of the. 

mortgagee, the profits, if any, arising from the 
accession shall, in the absence of a contract to the 
coutrary, be set off against interest, if any, payable, 
on the money so expended. 

64, Where the mortgaged property is a lease for Renews! of 
“g@ term of years, and the mortgagee obtains a ree ™#s* ane 
“newal of the lease, the mortgagor, upon redemption, 

shall, in the absence of a contract by him to the 
contraty, Have the benefit of the new lease. 

“65. In the absence of a contract to the contrary, Implied cons 
the mortgagor shall be deemed to contract* with ie by morte 
the mortgagee, : 

‘(a) that the interest which the mortgagor pro- 

“ fesses to transfer to the mortgagee subsists, and 
that the mortgagor has power to transfer the same ; 

(4) that the mor‘gagor will defendf, or, if the 

“mortgagee be in possession of the mortgaged pro- 
perty, enable him-to defend, the = title 
thereto ; 

(c) that the mortgagor will, 50 long as the 

Morteagee is not in anual of the mortgaged 


* NW. P., 1867, 199, 7 
$8. D, A, 1857, p. 1195; 1853, p. 575 
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"property, pay all public charges dcéiuing due’ in 

_ vespect of the property ; 

....{d) and, where the mortgaged property is a 
ease for a term of years, that the rent payable 
ander the lease, the conditions contained therein, 
and the contracts binding on the lessee have been 
paid, ‘petformed and .observed down “to the com- 
tnencement of the mortgage* ; and that the mort: - 

. «gagor will, so long as the security exists and the 

“mortgagee is not in possession of the mortgaged’ 
property, pay the rent reserved by’ the lease, or, if 
the lease be renewed, the renewed lease, perform 
the conditions contained therein and observe. the 
“eontracts binding on the lessee, and indemnify the 
“mortgagee against all claims sustained by reason 
“of the non-payment of the said rent or the non- 
performance or non-observance of the said condi- 
‘tions and contracts ;. 

(e) and, where the mortgage is @ second or 
subsequent incumbrance on the property, that the 
mortgagor will pay the interest from time to time 

“accruing due on each prior incumbrance as and 
when it becomes due, and will at the proper time 
“discharge the principal money due on such prior 
‘ineumbrance.” 

’ - Nothing in clause (c), or in clause (d), so far as 
it relates to the payment of future rent, applies in 


the case of an usufructuary mortgage. 

” The benefit of the contracts mentioned in this 
section shall be annexed to and shall go with the ine 
terest of the mortgagee as such, and may be enforced 
by every person in whom that intercet is for the 
whole or any part thereof from time to time vested, 
pal se Se SN Pies ene ee 


* N,W, P, 1869, p, 128 


Z 40; T 
66. A morigagor in possession of the mortgaged ae by moni. 
property is. not lable to the mortgagee for allowing sion. 
the property to deteriorate ; but he* must not com. 
"mit any act which is destructive or permanently 
injurious thereto, if the security is insufficient, or 
“ will be rendered insufficient by such act. . 
Explanation.—A security is insufficient} within 
the_ meaning of this section unless the value of the 
mortgaged property exceeds by dhe-third, or, if 
consisting of buildings, exceeds by one-half, the - 
amount for the time being duz on the mortgage. 
Rights and Liabilities of Mortgage. 
67. In the absence of a contract to the contrary, ; Bight to fone 
~ the mortgageef has, at any time after the mortgage- 
money has become payable to him, and before a 
“decree has been made for the redemption of the 
mortgaged property, or the mortgage-money has 
been paid or deposited as hereinafter provided, a 
“tight to obtain from the Court an order that the 
“mortgagor shall be absolutely-debarred of his right 
“to redeem the property, or an order that the pro- 
“perty be sold, © 
A suit to obtain an order that a mortgagor. shall 
‘be absotutely” debirred “of ‘his right to redeem the 
mortgaged property is called a suit for. foreclosure. 
. Nothing in this section shall be deemed—. 
(2) to authorizell a simple mortgagee as such to 


* Masph. lua; BR. B. Ghos., 147 ty 
~~" + Lewin on Trasts, p. 233 
“7 $2 Mad. 282: NAW, p, 1879, p. 811 : No forecloaure before expiration 
of period nam sd 2 Bod, 212 : Mortgaxzee’s right to sale, 7 Bomb. 4, C, 
T1469 Bomb. ig, we re 
‘USimptc mortgages, NW, P, 1869, p. 184: Usufructuary, NW. P. 
2375, p, 50, Fisher 018, 573, 7 


ee era a 


Night to eve 


money. 


' for — mortgage- 
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institute a suit for foreclosure, Pinks 


mortgagee as such to institute a su't for foreclosure 
or sale, ora mortgagee by. a solemaeh 


2 for sale ; o 
(8) to anthorizeva =aimmeriiaine) holds the 





morigagee’s rights as his trustee 
ativesaud who may sue for a sale of the p 
to institute a suit forfor re; or 


es, 


(c) to authorize the mortgagee of 
canal or other work in the maintenance of whi 
the public are interested, to institute a maieefor 
foreclosure or sale ; or <eppowm mtd 

(2) to authorize* 2 vi 





property, aisles the anes 
consent of the mort: gagor, 8 


gec has a right to sue the mort- 

gvgorforsthe m ort 5a33- oniey Ti The Tollewiag 

cases only :— ie 
(a@) whovethe mortzazor binds himself to repay 


the samef: 


(6) where themortrar gezis depr ivedt of the whole 


or ‘part of his ecu 2¢ of 
wane act or defirult of the mortgaror : : 

(c) where, the mortgagee being entitled to pos- 
session of the property, the mortar Tale] to de- 





* Cases contra, Macph. 195, 196, 





$OW. R263. a 


} Macphe 233; 25 W. Pr. 7. 

14 Moore's Av 464; Marshall 209; 78. D. A. 47; N.-W. P. 1860, 
28; so in the case Gf a Kanam mortzaze, 2 Mal. $15; 6 W, B 283 ; 
@ower to usuiructuary mortgagee), 
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liver the camo to hitn, ér to secure the’ possession 
thereof to him: aaa disturbance by the mort:-. 
gagor or 





“by any cause- other than the wrong 






; Precurity is rendered “neal tll 
c Mined in secticn sixty-six, the mortgagee may 
require the mortgagor to give him-within a reason- 
ablé time another sufficient security for his debt, 
and, if the mortgagor fails so to do, may sue him, 
for the mortgage-money.. © 
69K power* conferred by the mortgage- ndeed Powér off sald; 
on. the mortgagee, pr on’any person on his behalf, oa 
ineselling, in default of payment 
of the» mortgage-money, the mortgaged property,, 
or any part thereof, without the intervention of 
He" Gioentpinanlichinthe following cases (namely )— 
~™(@ypwhere the morteag age, 
and neither the mortgagor nor the mor tgagee is & 
Find" Muhammadan or Buddhist ; - a 
~(b) where the mortgagee is the Secretary of 
Council ; : 
(c) “where the mortgaged property oF any part 
thereof is situate within the towns of Cal 
Madras, Bombay, Karachi or Rangoon. 
But no om shall be exercised’unless and 


principal money hi on the mortgagor, 
or on one of sev veral cont gar and default has 









* § Bom, A. C.J, 112 ; Muhammadan Law, Maeph. 2. 


y 
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been imade in payment of the principal moncy, or 
of part thereof, for three months after such ser- 
vice ; or : 

(2) some interest under the mortgage amount- 
ing at least to five hundred rupees is in arrear and 
unpaid for three months after becoming due. 

When a sale has been made in professed exor- 
eise of such a power, the tithe-of the purchaser 
shall not be impeachable -en-the prownd that no 
ease had arisen to authorise the sale, or that due 
notice was not given, or that the power was other- 
wise improperly or irregularly exercised ; but any 
person damnified by an unauthorized, or improper, 
or irregular exercise of the power shall have his 
remedy in damages against tlf person exercising _ 
the power. 
“The money which is received by the mortgaged, 
arising from_the sale, after discharge of prior in- 
eumbrances if any, to which the sale is not-made 
subject, or after payment into court under section 
fifty-seven of a sum to mect any prior incum- 
brance, shall, in the absence of a contract to the 
eontrary, be held by him in trust to be applied by 
him, first, in payment of all costs, charges and ex- 
penses properly incurred by him as incident to the 
sale or any attempted sale ; and, secondly, in dis- 
charge of the mortgage-money and costs and other 
money, if. any, due under the mortgage ; and the 
residue of the money so received shall be paid to 
the person entitled to the mortgaged property or 
authorized to give receipts for the proceeds of the 
sale thereof. 2 

Nothing in the former part of this section a.- 






















t n F Ghoti: inclusive. .) of the Trustemear and 
ity ees’ PowaS Act, 1866, shall be deemed 







q to. apply to English mortgages, wherever in British 
i a may be situate, 

he morta tor ages is 

a Hindi, Muhammadan or Bud ldhistet aS. 


P ait If, after the. date ofa mortyage, any acces Accession ‘on 
sion* is. made to the mortgaged property, the pert. 
mortgagee, .in,the. absence of a contract to the con- 


shall, for the purposes, of the security, be 
entitled to such accession: 


hu USTRATIONS. opembee" 


(a). A mortgazcs to Ba certain field bordering on river. The field is 
increasod. by aluvion. Dor the purposes of his security, B is entitled 
to the increas», 







erects a 


% 4 is ens 
titled to the House as well as 


he plot. > 
71. When the mortgaged property is a lease for Renewal of 

PROPOR years ee 
‘ ATS, ‘and thie morigagor obtains a res 

newal of the lease, the mortgages, in the absence.of 

a contract to. the contrary, shall, for the purposes 

of the security, be ertitled to the new Tease. 

~ 72, When, during the continuance of the mort- Rizhtsof morte 

Pf : . = = rs . garee in possess 

gage, the mortgages takes possession of tl © mort: siou.. 

“gaged property, Ife may spend: such eee as sis 







(a) , or 
and the collection of the 


Se 
* Ti Bomb, 32. 
F Mas2ph. 109, 113, 252 ; 1 Bom», 199, 203; 5 Bomb, A, C, J, 109, 116, 


da profits ther ents 








iwuy 

(by for its: preservation* from destruction, for. 
feiture or sale ; 

(¢) for supporting} the © mortgagor’ 5 title to-the 
property ; : 

(d) for making his own title thereto good eo 
the mortgagor ; and, 

(e) when the mortgaged property is a renew able 
Icasehold, for the renew. al} of the lease ;.----.; 

and may, in the absence of a contract to the 
contrar ry, add such money to the principal-money, 
at the rate of interest payable on the principal, and 
where no such rate is fixed at the rate si nine per 
cent. per annum. 

Where the property ‘is by its nature insurable, 
the mortgagee may also, in the absenet of a con- 
tract to the contrary, insurel| and keep insured 
against loss or. damage by fire the whole or any 
part of such property ; and the premiums paid for 
any such insurance shall be a charge on the mort- 
gaged property, in addition to the principal money, 
with the same priority and with interest at the 

.Same rate. But the amount of such insurance shall 
not exceed the amount specified in this behalf in 
the mortgage-deed or (if no such amount is therein 
specified) two-thirds of the amount that would be 
required in case of total destruction to reinstate 
the property insured. 

Nothing in this section shall be deemed ‘to 
authorize the mortgagee to insure when an insur- 
* NAW. P, 1867, p, 187, 

FW. 2B. 133, 


J 11 Moore's 1, A, 241, 
{| 2 Day, 606, 
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ance of the prorerty is kept up by or on bebalf of 
the mortgagor to the amount in which the mort 
"gages is hereby authorized to insure. 


73, Where mortgaged property is sold through ,, Charge on pro, 
‘failure to pay arrears of revenue or rent due in le 
respect thercof, the mortgagee has a charge* on the 
surplus, if any, ‘of the procecds, after payment 
thereout of the said arrcars, for the amount remain* 
ing due on the mortgage, unless the sale has been 


occasioned by some dctuult on his part. 


hin o . = Right of snb- 
74. Any second or other subsequent mortgagee sane ee 


may, at any time after the amount due on the next Grice tostaroe ; 
prior mortgage has become payable, tender such 
amount™tothe next prior mortgagee, and auch 
mortgagee ie bound to accept such tender and to 
give o receipt for such amount ; and (subject to 
the provisions of the law for the time being in 
force regulating the registration of documents’ the 
subsequent mortgagee shall, on obtaining ‘such 
receipt, “acquire, in resject of the ;roperty, all the 
rights aud powers of the mortgazee, as such, to 


whom he has made such tender. 


75. Every second or other subsequent mortgagee Righty af 
mesne mortgagee 


has, so far as regards redem;tion, foreclosure and avainet priur and 
subseq vent morte 

sale of the mortgaged property, the same rights gages 

against the prior mortgagee or mortgazees as his 

mortgagor has against. such prior mortgagee or 

mortyagees, and the same rights against the sub- 

sequent mortgagees Cf any ) as he has against his 

mortgayor, ‘ 

: = 

i Se 

* Macph, 113, 234 ; 1 W, B, 270; 16 W, B, 222, "i 
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Persieiareens 76. When, during’ the continuance of the mor- 


semion, gage, the mortgagee takes possession of the mort 
‘gaged property,— 

(a) he must manage* the property as » person 
of ordinary prudence would manage it if it were 
his own” ” ; 

(b) he must usef his best endeavoura to collect 
the rents and profits thereof ; 

(c) he must, in the absence of a contract to the 
contrary, out of the income of the property, pay 
the Government-revenue, all other charges of a 
public naturef accruing due in respect thereof 
during such possession and any arrears of rent im 
dcfault of payment of which the Property mey id 

* summarily eold ; ; 

(ad) he musth i in the atnente of a. contract to the 
contrary, make such necessary. repairs of the pro- 
yerty as he can fay for out of the rents and profits 
thereof after deducting from such rents and profits 
the payments mentioned in clause (c) and the in- 
terest on the principal money ; 

(c) he must not commit any act which is des 
structive or permanently injurious to the property ; 

(f) where lie has insured the whole or any part 
of the ;roycrty aga'nst lors or damage by fire, he 


coer ED 

* A mortgagee in pertsei n cf laud is bound to cultivate the best 
crop which it is ordinavi'y capable of ylelding,—Girjoji B, Sovar v, 
Kechavrav N. P, Hinze. 2 Bom. 222. 

Act IX of 1872, 151: Fisher, s, 1580. 

- 4. Chan, Div, 427; N.-W. P., 1875, p. 100. 5 

tA merteagre in yorseeien is ertithed to be a'lowed for expenses 
inewid ip cearection with the Revenwz Survey of the land mortgegedl 
4) him, Farura Lin Sadashiv v. Ramji bin Gopalji, - 2 Bom. 231, 

Macth. 118, 119, ~ 

Qo W, BR, 488; 4 ¥, and C, Appendix, 507 ; Fisher, a, 1580, 


ae an J 
must*, in case -of such loss or damage, apply any 
“money which he actually receives under the policy, 
or so much thercof’as may be necéssar , in rein: 
stating the property, or, if the mortgagor so directs, - 
in reduction or discharge of the mortgage-money:3 
~-(y) he must Keep clear, full and accurate ac- 
counts of all sums received and spent by him as 
Mortgagee, and, at any time during the continu. 
ance of the mortgage, give the mortgagor, at his 
Tequest and cost, truef copies of such accounts and. 
of the vouchers by which they are supported ; 


 (h) his veceiptst from the mortgaged property,. 


* Macph, 118, 119, citing 7 N.-W., P. 4365.9 NW.PL1; Act Lof 
1877, 8,5 ; . 

- ¥ The wiortgagee necd not Personally attest the accounts, if'he line 
no personal knowledge of them, Presumptions againet mortgagees for 
non-productions of accounts must have reasonable limits, and not be 
mere conjectures o1 based on in exactdata, The nature of the accounts 
which a mortgagor may call for from the mortgagee, explained.—Shah 
Makhanlal-y, Srikrishna Sing. 2B. L. B, (B. C.) 44. aoa 

“6 W. RB, 53, 271, &. ; Macph, T19, . SsSiciei 
“ t In taking the accounts as between a morteagor and a mortgagee 
in possession, the interest may be set off from time to time against the 
rents and profits, the mortgagee only accounting to the mortgegof for 
any Tents, profits, and interest on the same which he may have received 
over and above the interest due to him upon the debt, Radha Benode 
Misser v, Kripamoyee Dabee. 10 B. L, RB. (P. ©.) 386, 

A mortgagee in possessiod is liable to account for profits arising from 

trees planted by himsclf on the mortgagor's land. 12 Bom, 88, 

A mortgagee in possession is, in the absence of any special contract 
to the contrary, chargeable with a fair occupation rent, in the case of 


building personally occupied by him for the Purpose of residerice or 
carryiug on trade or business, and in the case of land personally occu- 
pied or cultivated by him, cither with a fair occupation rent or with the 
actual net profit realized from the use of the land. In ascertaining | 
what those profits are, with which the mortgagee ought to be credited 
in reduction of his mortgage debt with interest thereon, the Imortgagee 
ought to be credited for his expenses in obtaining prodace from the land 
snd a moderate interest on the amount of such expenses, Principles 
laid down on whieh an account should be taken from a mortgagee in 
possession, Probhakur Chintamun Dikshit y. Pandurang Vinayak _ 
Dikshit, 12 Bom, 88. 

5 Bom. A. C, J. 196; N:-W. P. 1866, p. 132; N.-W. P. 1868, p. 158, 
When he cultivates, 7 W. RB, 244 7B, B, Ghose 262; 2 Moore's I, Ap, 











1,492), 

er, where such property is personally occupied “by 
him, a fair accupation-rent in respect thereof, shall, 
after deducting the expenses mentioned in.clauses 
(e) and (d),.and interest thereon, be debited against 
him in reduction of the.amount (if any) from time 
to time due to him on account of interest} on the 
mortgage-money and, so far as such receipts exceed 
any interest due, in reduction or discharge of the 
mortgage-money ; the surplus, if any, shall be paid 
to the mortgagor ; 

(2) when the mortgagor* tenders, or deposits in 


‘manner hereinafter provided, the amount for the 


time Being due on the mortgage, the mortgagee 
must, notwithstanding the provisions in the other 
clauses of this section, account for his gross receipts 
from the mortgaged property from the date of the 


tender or from the earliest time when he could 


Loss occasioned - 


by his default, 


Receipts in liew 
of interest. 


take such amount out of court, as the case may be. 
“If the mortgagee fail to perform any of the duties 
imposed upon him by this section, he may, when 
accounts are taken in pursuance of a decree made 
under this chapter, be debited with the ea) if any, 
occasioned by such failure. 

‘77. Nothing in section seventy-six, clauses (), 
(d), (g) and (h), applies to cases where there is a 
contract} between the mortgagee and the mortgagor 





* Macph. 159, 160, 

+ The necessity for an account ariscs, and need only arise, (1) 
when the mortgagor has deposited the principal, leaving the 
question of interest to be settled on an adjustment of the accounts, 
(2) when Ke has deposited all that he admits or alleges to be due, or 
(3) ‘when he pleads, and undertakes to prove, that the whole of the 
principal and interest has been liquidated by the usufruct of the pro- 
perty. Forbes v. Ameer-oonissa Begum, 10 Moorc’s I, A., p, 340, 

ger, 333; Sce 10 Moore's I, A. p. 340, © 


¥ 10 }. 
that Uz recciptetvom the morigaged property shall, 
so long as the mortgagee is in possession of the 
property, be taken in lieu of interest on the prin- 
cipal money, or in lew of such interest and defined 
portions of the principal. 

Prisrity. 

78. Where, through the fraud,* misrepresenta- 
tionf or gross neglect} of a prior mortgagee, another 
person has been induced to advance money on the 
security of the mortgaged property, the prior mort- 
gagee shall be postponed to the subsequent mort- 
gagee. ; ra 

79. If a mortgage made to secure future advan- 
ces, the performance of an engagement or the 
balance of a running account, expresses the maxi- 
mum to be secured thereby, a subsequent mortgage 
of the same ‘property shall, if made with notice of 
the prior -mortgage, be postponed to the prior mort- 
gage in respect of all advances or debits not ex- 
ceeding the maximum, though made or allowed 
with notice of the subsequent mortgage. , 


ILLUSTRATION, 


A mortgages Sultdnpur to his bankers, B & Co., to secure the balance 
of his account with them to the extent of Rs. 10,000. A then mortgages 
Sultdapur to C, to secure Rs. 10,000, C having notice of the mortgage 
to B & Co,, and C gives notice to B & Co. of the second mortgage, At 
the date of the second mortgaze, the balance due to B & Co. does not 
exceed Rs. 5,000. B & Co. subsequently advance to A sums making the 
balance of the account against him excced the sum of Rs 10,000. B & 
Co. aire entitled, to the extent of Rs. 10,000, to priority over C. 





* NAW. PL 16s, p. 402; 2 Moore's ft. A. 487; 11 W. R. 286; Hindu 
mortgagee in possession, 8 Bom. A. ©, J. 50, 55. IL. B., 1 ALL 803, - 

+ Bee sec. 115 of the Evidence Act. 

{ The mere possession of the title deeds by a second mortgages 
thouch a purchaser for value without notice will not give him priority, 
There must be some act or default of the first mortgagee to have this 
effect, 4 Mad, 369, * 


Postponement 
of prior mortga- 
gee. 


Mortgage to se- 
cure uncertain 
amount when 
maximum is ex- 
pressed, 


, Tacking ubo- 
‘Mshed, | 


(or 


80. No mortgagee paying off a prior mortgage, 


_ whether with or without notice of an intermediate 


mortgage, shall* thereby acquire any priority:in 
respect of his original security, And, except.in 
the case provided for by section seventy-nine, no 
mortgagee -making a subsequent. advance to the 
mortgagor, whether with or without nolico.of an 
intermediate mortgage, shall thereby acquire any 


-priority in respect of his security for such subse- 


Marshalling so- 
eurities. 


“ Macph. 136, 205, 


quent advance. 


Marshalling and, Contribution. 


81.. If the owner of two properties mortgages} 


them both to one person and then mortgages OI. 


* 11 W. R310; 2 BUR, App. 43; 5B. 2, 403; 11. Ry 
All. 85, pe ‘ 
TW. B. 1864, po 374; 1 W. R353 7 WR 433; 12 W, 2,” 





“Ordinarily, a subsequent purchaser of one of the estates has just as 
strong a claim ay a mortgagee. There is, however, this difference he+ 
tween the position of a purchaser and that of an incumbranccr, “Tn the 
case of @ purchaser, if the purchase was made with knowledge of the 
mortgage, there is no rcason why, as between the purchaser and the 
mortgagor, the burden chouldt be thrown in the first instance on the 
mortgagor; although, as I have already éndeavoured to explain, the 
person who is compelled to pay the whole would be entitled to bring an 
action for contribution. A mortgagee, however, stands upon @ diferent, 
footing. Ile has a right to enforce the payment of his debt, and whe- 
ther the mortgage to him waa or was not with notice of the prior’ bn. 
cumbrance, the mortgagor canuot complain with reason of any facility 
which may be offered to the second mortgagee by compelling the, prior 
mortgagee to resort, in the first instance, to the estate which je not the 
subject of mortgage to the puisne incumbrancer, ‘The case, in fact, is 


_ analogous to the familiar case of a mortgagor redeeming the first mort- 
: gagee. Such redemption enures to the bencfit of the puisne martgagce, 


and the mortgagor will not be permitted to say to him “you ehall satiety 
yourself only out of the equity of redemption on which alone tho debt 
was secured.” The point is.a very important one, and must be carefully 
borne in mind,” RB, B, Ghose pp, 298, 269, 
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of the properties ta another” person who has not: 
notice of the former mortgage, the second mort- 
gagee is, in the absence .of a contract to the con- 
trary, entitled ta haye the debt of the first: mort-. 
‘gagee satisfied out of the property not mortgaged: 
to the second mortgagee so- far as such property 
will extend, but not so as to”prejudice the rights of 
the. first mortgagee or of any other person having 
acquired for: valuable consideration an interest in 
either ‘property. 


82. Where several properties, whether of one ee to, 
or several owners, are mortgaged to secure one: 
‘debt, such properties are, in the absence-of a con-: 
“tract to the contrary, liable to"contribute rateably. 
to the debt secured by the mortgage, after -deduct- 
- ing from the value of each property the amount of 
any other incumbrance to which it is subject at the 
date of the mortgage.* 
“<Where, of two properties belonging to the same 
owner, one is mortgaged to secure’one debt and 
‘then both are mortgaged to secure another debt, 
and the former.debt is paid ou of the former pro- 
perty, each property is, in the absence of a contract: 
‘to the contrary, liable to contribute rateably to the: 
latter: debt after deducting the amount of the former 
“debt from. the value of the property out of which 
_ Ht has been paid.. 
-. Nothing: in this section applies to a property: 
Hable-under sectién eighty-one to the claim af the. 


second mortgagee.t 
a 
* Fisher, 700, 
+ Fisher, 701, 
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Deposit i tn Court. 


Power todepo- -33. At any time after the principal money hi 


itin court money 
pes on morlgage. become payable and before a suit for redemption. of 


the mortgaged property is barred, the mor tgagor, 
or any other person entitled to institute such suit, 
may deposit, in any court in hich he might have 
instituted such suit, to -the “account of the mort 
. Zagee, the amount remaining due on the mortgage.* 


‘Right tomoicy . The Court shall thereupon cause written notice 


eposited 


mortgagor, 


Cessation 


Haterest. | 


by 


of the deposit to be served on the mortgagee, and 
the mértgagee may, on presenting a petition (veri- 
sfied in manner prescribed by Jaw for the verifica- 
tion-of plaints) stating the amount then due on the 
: mortgage, and his willingness.to aceept the money 
80 deposited in full discharge ot such ainount, and 
on depositing in the same court the mortgage-dced 
if, then in his possession or power, apply.tor and 
receive the money, and the mortgage-deed so depo- 


sited ‘shall be delivered to.the mortgagor.or such. 


other person as aforesaid. 


o¢ 84. When the morteagor or such other person 
as aforesaid has terdered or deposited in court un- 
der section eighty-three the amount remaining due 
on the mortyagé, interest on the principal mong 
shall cease from the date of the tender or as soon 
as the mortgagor or such other person as aforesaid 
has done all that has to be done-by hinz to cnatile 
the mortgagee to take such amount out of court, 
as the case may be.f 


_—_ 
* Beng. Reg. I of 1798, 3. 2; Macph. 171.7 
-F Do, 3; Da 
q Macph., 159, 166, - 
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Notling in this section of in section eighty-three 
shall be deemed to deprive the mortgagee of his 
right to interest when there exists a contract that 


he shall be entitled to reasonable notice before pay- - 


ment or tender of the mortgage-money. - 
Suits for Foreclosure, Sale or Redeiption, 


85. Subject to the provisions of the Code of  Partics to sutts 
5 for  foreclosuré, 
Civil Procedure, section 437, all persons having a sale and redemp- 


tion, 
interest in the property comprised in a mortgage 


must be joined as parties to any suit under this 
chapter relating to such mortgage : Provided that 
_the plaintiff has notice of such interest.* — 


_ Foreclosure and Sale. 


86. In a suit for foreclosure, if the plaintiff suc- 
ceeds, the Court shall make a decree, ordering that 
an, account be taken of what will be due to the 
- plainti for principal and interest-on the mortgage, 
and for his costs of the suit, if any, awarded to 
him, on the day next hereinafter referred to, or 
declaring the amount so due at-the date of such 
decree, 

and ordering that, upon the defendant paying to 
the plaintiff or into court the amount so due, on a 
day within six months from the date of declaring 
io court the amount so due, to be fixed by the 
' Court, the plaintiff shall deliver up to the defend- - 


ant, or to such person as he appoints, all documents, 


in his possession or power relating to the mort- 





* 14 Moo, I. A. 101; 1 Wa B, 176 ; 21 W. R. 428: explained by Macph, 
146; scton 1,442; Sce Act X of 1877, sec. 32; 5 Bom, O. C. J. 76 Gegal 
representative of deceased mortgagor) ; Marshall 292 ; claimants of right 
of redemption, N.-W, P, 1868, p. L4i; purchaser from mortgagor a 
hevessary party, $B, L, RB, CP, C.) 104, 


Decree in foro- 


clogure-suit, 
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gagel property, and shall transfer the property to 
the defendant free from) all incumbrances created _ 
by the plaintiff or any person claiming under him, 
‘or, Where the plaintiff claims-by‘derived title,. by 
those under whom he claims ; and‘shall, if neces- 
sary, ptt thé defendant into possession of the’ _pro- 
perty > but - : 
that, if the payment is not iad on or before 
the day to be fixed by the Court, the defendant 
’ shall be absolutely debarred of all right to redcem 
the property. 


Procedure in 87, If payment is made of salts amount and of 

case of payment 

-ofamount due, guch subsequent costs as are mentioned in section 
ninety-four, the defendant shall (if necessary) be 
put into possession of the mortgaged pr operty. 


Order absolute If such payment is not so made,:the plaintif? 
for foreclosure. 


may apply to--the-€eurt for an order that the de- 
fendant and all persons claiming through or under 
him be debarred absolutely of all right to redeem 
the mortgaged property, and the Court shall then 
“pass such order, and may, if necessary, -deliver 
_ possession of the property to the plaintiff, 4h 
dasge tine,” "Provided that the Court may, upon good cause 
: shewn, and upon such terms; if any, as it thinks 
fit, from time to time postpone the = ie cai 
for such payment. cornet! 
On the passing of an order under the second 
paragraph of this section the debt secured-bysthe 
mortgage shall be deemed to be discharged. ~ 
In the Code of Civil Procedure, schedule IV, 
No. 129, for the words “ Final decree,” the words 
“ Decree absolute” shall be substituted. 


“4 86 

88. In a-suit for sale, if the plaintiff succeeds, 
the Court shall passa decree to the effect mention- 
ed in the first and second paragraphs of section 
eighty-six, and also ordering that, in default of the 
Gefendant paying as therein mentioned, the mort+ 
gaged property or a sufficient part thereof he sold, 
and that the proceeds of the sale (after defraying 
thereout the expenses of the sale) be paid into 
court and applied in payment of what is so found 
due to the plaintiff, and that the balance, if any, 
be paid to the defendant or other persons entitled 
to receive the same. e 

In a suit for foreclosure, if the plaintiff succeeds 
and the mortgage is not a mortgage by conditional 
sale, the Court may, at the instance of the plaintiff, 
or of any person interested either in the mortgage- 
money or in the right of redemption, if it thinks 
fit, pass a like decree (in lieu of a decree for fore- 
closure) on such terms as it thinks fit, including, 
if it thinks ft, the deposit in court of a reasonable 
sum, fixed by the Court, to meet the expenses of 
sale and to secure the performances of the terms. 


89. If in any case under section eighty-cight the. 


Decree for gate, 


Power todecree 


sale in fore-cloe 
sure-suit, 


Procedure when 
lefendant © pays 


defendant pays to the plaintiff or into court on the amount due. 


day fixed as aforesaid the amount due under the 
mortgage, the costs, if any, awarded to him and such 
stibsequent costs as are mentioned in section ninety- 
four, the defendant shall (if necessary) be put in 
possession of the mortgaged property ; but if such 
payment is not so made, the plaintiff or the defen- 
dant, as the case may be, may apply to the Court 
for an order absolute for sale of the mortgaged 
property, and the Court shall then pass an order 


Order absolute 
or gale, 


bor 7 
that such property, -or a suilicient part thereof, be 
sold, and that the proceeds. of the sale be dealt with 
as is mentioged in section eighty-eight ; and there- 
upon the defendant's right io vedeem and the te- 
curity shall both be extinguished; 
peeve F 90, When ‘the nett proceeds of any such “sdle 
mortgage. are insuflicient to pay the amount due for the time 
being on the mortgage, if the balance is legally re- 
coverable from the defendant ciherwize than oui of 
the property sold, the Court may pass a decree for 
such sum. - 
fiedeniption. 
Who may sue 91. Besides the mortgagor, any of the following 
for redemption, + 7 : 
persons may redeem, or institute a suit for redemp- 
tion of, the mortgaged property :— ey 

(@) any person (othcr than the mortgagee cf 
the interest sought: to be redeemed) having aay 
interest in or charge upon the property.;. 0... 

(4) any person* having any interest in, or change 
upon, the right to redeem the property ; 

(cy) any surety for the payment-of the mortgapre- 
debt or any part thereof ; 

(dZ) the guardian of the property of a minor 
mortgagor on Lehalf of such minor ; , 

-(e) the committee or other legal curator oka 
lunatic or idiot mortgagor cn behalf of such lunatic 
or idiot ; 

(7) the judgment-creditor of the mortgager, 
when he has cbtained execution by attachment of 
the mortgagor’s interest in the property ; 

(4). a creditor of the morigagor who has ing 


e3w. 








But see 7 W, R279, 
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suit for the administration, of his estate, obtained 
a decree for sale of the mortgaged property. 

92:.In a suit for redemption, if the plaintiff 
succeeds, the Court shall pass a. decree* ordering— 
that an account: be taken of what will be due to: 
the defendant for the mortgage-money and for his: 
costs of the suit, if any, awarded to him, on the. 
day next hereinafter referred to, or declaring the 
amount so due at the date ofsuch decree ; 
that, upon: the plaintiff paying to the defendant 
or into court the amount so due on a day within, 
six months from the date of declaring in eourt the 
~amount so due, to be fixed by the Court, the de- 
fendant: shall deliver up to the plaintiff or to such 
’ person as he appoints, all documents in his posses- 
sion or power relating to the mortgaged property, 
and shall retransfer it to the plaintiff free from tlic 
mortgage and fron all incumbrances created by the 
defendant or any persorclaiming under him, or, 
when the defendant claims by derived title, by those 
under whom he claims, and shall, if necessary, put 
the plaintiff into possession of the mortgaged pro- 
perty ; and 
that if such payment is not finite on or before 
the day to be fixed by the Court, the plaintiff shalk 
(unless the mortgage be simple or usufructuary)} 
be absolutely debarred of all right to redeem, the 


Decree in ree 
demption-suit, 


property; or (unless the mortgage be by condi. 


tional sale) that the property be sold, 
93. If payment is made of such amount and of, 
euch ee acc ‘costs as are mentioned in section 


a 


* SW, D., 1870, p. 207, 


Tn case of re- 
demption, posses- 
sion, 


Eee 
ninety-four, the plaintiff shall, if necessary, be put 
into possession of the mortgaged property. 
Fi occ we If such payment is not so made, the defendant 
may (unless the mortgage is simple or usufruc- 
‘tuary) apply to the Court for an order that the 
plaintiff and all persons claiming through or under 
‘him be debarred absolutely of all right to redeem, 
or (unless the mortgage is by conditional sale) for 
an order that the mortgaged property be sold. -~ 
_ If he applies for the former order, the Court 
‘shall pass an order that the plaintiff and all per- 
sons claiming through or under him be absolutely : 
‘debarred of all right to redeem the mortgaged pro- 
perty, and may, if necessary, deliver possession of 
the property to the defendant. 
If he applies for the latter order, the Court shall 
pase an order that such property or a sufficient 
‘part thereof be sold, and that the proceeds of the 
‘sale (after defraying thereout th® expenses of the 
sale) be paid into court and applied in payment of 
what is found due to the defendant, and that the- 
~ balance be paid to the plaintiff or other persons en- 
titled to receive the same. _ 
On the passing of any order under this section 
the plaintiff's right to redeem and thé security 
‘shall, as regards the property eileciee by the order, 
| both be extinguished : 
mien” “Provided that. the Court may, upon good cause 
shown, and upon such terms, if any, as it thinks 
fit, from time to time postpone the day fixed under 
section ninety-two for paymeng to the defendant. 
Costs of mort- 94. In finally adjusting the amount to be paid 


azee subsequent 2 . 
$ doors, = toa mortgagee in case of a redemption or a sale by 


[ 60 J 
the Court undeé this chapter, the Court shall. un- 
less the conduct of the mortgagee has been such as 
to disentitle him, to costs, add to the mortgage- 
money such ccsts of suit as have been properly in- 
‘curred by him sinee the decres for foreclosure, re- 
demption or sale up to the time of actual payment. 


» tg ; eae Charge of one 
95, Where one of several mortgagors redeems ,, Muse of ons 


the mortgaged property and obtains possession Moteagors who 
thereof, he has a charge on the share of each of the 

other co-mortgagors in- the property for his pro- 

portion of the expenses properly incurred in so re- 

deeming and obtaining possession. _ 


Sale of Property subject to prior Mortgage. 
96. If any property the sale of which is direct- sate of proper. 


. * : a 3 ty subject to prior 
ed under this. chapter is subject to a prior mort mortguye, 
gage, the Court may, ‘with the consent of the prior ° 
mortgagee, order that the property be sold free 

from the sames giving to such prior morigagee the 

same interest in the proceeds of the sale as he hdd 

in the property sold. 


97. Such proceeds shall be brought into court application of 
and applied as follows :— . ee 
first, in payment of all expenses incident. to the 
sale or properly incurred in any attempted sale ; 
" “secondly, if the property has been sold free from 
any prior mortgage, in payment of whatover is 
due on account of such mortgage ; 
thirdly, in payment of all interest due on account 
of the mortgage in consequence whereof the sale 
was directed, and of the costs of the suit in which 
the decree ditecting the sale was made ; 


[ mj 


fourthly, in payment of the principal money dere 


“on account of that mortgage ; and 


Mortgage not 
described in sea. 
tion 58, . clauses 
(0), (¢), (@) and 
{e), 


lastly, the residue (if airy) shall lic paid to the 
person proving limself to be interested in the 
property sold, or, if there be more‘such persons 
than one, then to such persons according to-their 


respective interests therein or upon their joing 
Pp ] I 


receipt. : : 

Nething in this section or in section ninety-six 
shall be deemed to affect’ the powers conferred hy 
section fifty-seven. 


bd ‘Anomalous Mortgages. 


98. In the case of a mortgace* not being +8 
simple mortgage, a mortgage by conditional sale, 
an usufiuctuary mortgage or an English mortgage, 
or a combination of the frst and third, or the 
second and third, of such forms, the rights and 
liabilities of the partics shall be determined by 
their contract as evidenced in the mortgage-deed, 
and, so fur as such contract does not extend, by 
local usage. 








* By an agreement reciting that A. bad executed 2 bond in favour.of 
B, for @ certain snm of money, A,, “ in order to repay the bond-moncy 
in the terms in the bond contained,” deelared that, “until the Tepay- 
ment of the money covered by the bond, he would not, from the date of 
tle agreement, convey the property mentioned therein to any one by 
teed of sale, or deed of conditional sale, or mokurari patta, or deed of 
mortgage, or zur-i-peshgi ticca patta, Should he make any of théde 
transactions in respect of the said lands, the instrument relati: thetdt 
shall be deemed invalid, and as cxccuted in favour of nowt Sortice 
for evading payment of the moncy covered by the-eaid lands,” Held 
(Markby, J., doubting), that the instrument operated as a mortyage ia 
A. of the lands comprised therein, No precisg form is required to create 
2 mortgage. Raj Kumar Ramgopal Narayan Sinetr vy Ram Dyit 
Chowhy, VBL ROP RB, 264, 
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Attachment ‘of Mortyaged Property. 

99. Where a mortgagee in execution of a decree Be a 
-for the satisfaction of any, claim, whether arising pety. 
under the mortgage or not, attaches the mortgaged 
property, he shall not be entitled to bring such 
property to sale otherwise than by instituting a 
suit under section sixty-seven, and he may insti- 
tute such suit notavithstanding anything contained 
in the Code of Civil Procedure, section 43. 

Charges. 

100. Where immoveable property of one person 
is by act of parties or operation of law magle secu- 
rity for the payment of money to another, and the 
transaction does not amount to a mortgage, the 
latter person is said to have a charge on the proper- 
ty ; and all the provisions hereinbefore contained as 
to a mortgagor shall, so far as may be, apply to the 
owner of such property, and the provisions of sec- 
tions eighty-one and eighty-two and all the provi- 
sions hereinbefore contained as to a mortgagee in- 
stituting a suit for the sale of the mortgaged pro- 
perty shall, so far as may be, apply to the person 
having such charge. 

Nothing in this section apPlies to the charge of 
a trustee on the trust-property for expenses pro- 
perly incurred in the execution of his trust. 

101. Where the owner of a charge or other in- Extinguishment 
cumbrance on immovcable property is or becomes % cbs. 
absolutely entitled to that property, the charge or 
incumbrance* shall be extinguished, unless he de- 


Charges. 





* Generally speaking, & purchaser of an equity of redemption with 
Notice of subsequent incumbrances, stauds in the same situation, as re+ 
Gards such subscqucnt incumbranees, as if he had beenThimclf the 


Service or tender 
On ar to agent. 


{ 83 j 
elares, by express words or necessary implication, 
that it shall continue to subsist, or such continu- 
ance would be for his benefit, 


Notice and Tender, 


102. Where the person on or to whom any nos 
tice or tender is to be served or made under'this 
chapter does not reside in the district in which the 
mortgaged property or some part thercof is situate, 
service or tender on or to an agent holding a gene- 
ral power-of-attorney from such person or other- 
wise duly authorized to accept such service or 
tender ghall be deemed suflicient. 

Where the person or agent on whom-such notice 
should be served cannot be found in the said dise 
trict, or is unknown to the person required to scrve 
the notice, the latter person may apply to any 
Court in which a suit might be brought for re- 


mortgagor : he can neither set up against such subsequent iucumbrances 
a prior mortgage of his own, nor, consequently, @ mortgage which he or 
the mortgagor may have got in, 11 Bom. A. C.J. 41. 

In 1840, A. morigaged certain lands to B,, which he had granted ia 
patni at a rent of Rs, 145, Subsequently, in September, 1844,.4. grant« 
ed a fresh patni at a reduced rent of Rs, 90; and on the 9th October, 
1814, A. mortgaged the same lands to C. In 1856, C, obtained a decree 
for the redemption of the mortgage to B., and he paid off the debt to 
B.: but it did not appear that he took an assignment of the mortgage 
for the purpose of keeping it on foot as a security against incumbrances 
created by A. subsequently to the date of that mortgage, and prior to 
that of the mortgage to himself ; and in 1£62, he obtained a final decree 
for foreclosure against A, Ina suit by C. to set aside the lease of Sep- 
tember, 1844,—held, that it was valid and binding upon him. Semble.— 
Yhe English principle of tacking docs uot apply to mortgages of land 
in the mofussil, Gaur Narayan Mazumdar vy. Braja Nath Kandy 
Chowdhry, 5 B, L. B.:463, : 

A prior? mortgagee haviag purehased may still use his morigage ag a, 
shicld against the claims of subsequent morteagecs, 7 Marl, 229, See 
also 1i W. RB. 491; 3 O'Kin, 184; Swinfen ¥, Swinken. 2 
Adams y, Angell, 5 Chan, D,, 631 
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demption , of - the mortgaged property, and stich 
Court shall-direct in what manner such notice shail 
be served, ind any. notice served in compliance 
with such direction shall be deemed sufficient, 


Where the person or agent to whom such tender 
should be made cannot be found within the said 
district, gr‘is unknown to the person desiring to 
fake the tender; the lattcr person may deposit in 
such court as last aforesaid the ammount sought to 
be tendered, and such deposit shall have the effect 
of a tender of such amount. 

103.. Where, under the provisions of this chapter, Fete Aries 
a notice is to be served on or by, or a tender or Fe smears 
deposit: made or accepicd or taken out of court by, 

“any person incompetent to contract, such notice 
may be served or tender or deposit made, accepted 
or taken by the legal curator of the property of 
such person ; but where there is no such curator, 
and it is requisite or desirable ti the interests of 
such person that a notice should be served or a 
tender or deposit made under the provisions of this 
chapter, application may be made to any Court in 
which a suit might be brought for the redemption 
of the mortgage to appoint a guardian ad Litem for 
the purpose of serving or receiving service of such 
notice, or making or accepting such tender, or 
making or taking ott of court such deposit, and 
for the performance of all consequential acts which 
could or ought to be done by such person if he 
were competent to contract ; and the provisions of 
Chapter XXXT_ of the Code of Civil Procedure 


shall, so far as mav he, apply to such application 
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and to the parties thereto and to the guardian ap- 
pointed thereunder. ; 

rave tomake 104. The High Court may, from time to time, 
make rules’ consistent with this Act for carrying 
out in itself and in the Courte of Civil Judicature, 
subject to its superintendence, the provisions con: 
tained in this chapter. ; 





CHAPTER Y. 


Or Lrases or InMOVEABLE Prorerty, 


e 
Tease defined, 405. A lease of immoveable property is a trans- 
fer of a right to enjoy such property, made for.¢ 
certain time, express or implied, or in perpetuity, 
in consideration of a price paid or promised, or of 
tioney, a share of crops, service or any other thing 
of value, to be rendered periodically or on specified 
occasions to the transf:ror by the transferee, who 
accepts the transfer on such terms, 
. oeinon se The transferor is called the lessor, the transferee 
defined. is caitled the lessee, the price is called the premnium, 
and the money, share, service or other thing to be 
so rendered is called the rent. 
certale lanes 106. In the absence of a:contract op local law or 
fonenee of tit usage to the contrary, @ lease of imrnoveable pro- 
Veal usage, = erty for agricultural or manufacturing purposes 
shall be deemed to be a lease from year to year, 
terminable, on the part of either lessor or lessee, by 
six months’ notice expiring with the end of a year 
of the tenancy ; and a lease of immoveable property 
sny other purpose shall be deemed to be a lease 


> month to month, terminable, on the part of 
‘ 





-either lessor or lessee, by fifteen days’ noticc’ex- 
piring with the end of a month of the tenancy. 


Every notice-under this section must be in’ 


writing, “signed by or on ;behalf of the person 
‘giving ‘it, and tendered or delivered either person- 
ally to‘the party who is intended tg be’bound by 
it, or to one of his family or servants at his resi- 
dence, or (if such-tender or delivery is not practi- 
cable) affixed to a conspicuous part of ae pro- 


perty. AS mers 


107. A lease of immoveable property from year Leases how 


to year, or for-any term exceeding one year, or re- 
serving a yearly rent, can be made only by a re- 
gistered instrument. 
+All other leases of immoveable property may ‘be 
-made either by an instrument or by oral agreement. 
108, In the absence of a contract or local usage , 


made, 


Rights and Hae 


bilities of Jesscr 


to the contrary, the lessor and -the lessce of im- and lessee, 


moveable property,.ga.against one another, respec- 
tively, possess the rights and are subject tothe 
Habilities mentioned in the rules next following, 
or such of them as are applicableto the property 
leased :— meee 
A.—Rights and Liabilities of the Reiss 
(a) The lessor is bound to disclose to the lessee, 


any material defect in the property, with reference . 


to its intended use, of which the former i is and the 
latter ig not aware, and which the latter could not 
with ordfnary care discover : 


(4) the lessor is bound on the lessee’s request te 


put him in possession of the property* : 


“12 W. RB. M9; 11 W. R, 278; 6 BLL. R, (App) 44, 39; 15 WT, 
a0;9 W, 2, 582; 9B Le By Arpen, 1 : 
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(e) the lessor: shall be'deemed to contract ‘with 
the lessee that, if the latter pays the rent reserved 
by the lease and performs the contracts binding on 
the lessee, he may hold the property during the 
time limited by the léase without interruption*, 
The benefit of such contract shall be annexed to 
and go with the lessee’s interest as such, and may 
be enforced by every-persom-ii Wheii that interest 
is for the whole orany part thereof from time to 
_ time vested. : ; 
"B= Righis and Liabilities of the Lessee, ; 
(2) during the continuance of the lease any 
: Recession is made to the property, such accession 
“(subject to the law relating to alluvion for the time 
being in force) shall be -deemed to betcomprised in 
the lease} : 6 is re 
(e) if by fire, tempest or flood, ‘or violence of 
an army or ofa mob, or other izresistible force; any 
material part of the property bé wholly destroyed 
or rendered substantially and permanently unfit.-- 
for the purposes for which it was let, the lease shall, 
at the option of the lessee, be void: ake 
Provided that, if the inj ury be occasioned by the 
wrongful act or default of the lessee, he shall not 
be entitled to ayail himself of the benelit of this 
provision : ; aig aaa 
(@/) if the lessor neglects to make, within a rea- 
sonable time after notice, any repairs which he is 
bound to make to the property, the lesécé may 
make the same himself, and deduct the expense of 


. 





* 23 W. R. 121; 15 W. R. 230; 14 W. ud. 45,08; 1 BL RB gia 
W. R, 273, 


ZT 8E,L, B73; 5 Calo, LB, 33, 2 


f 6 
such repairs with. interest from the rent, or other- 
wise recover it from the lessor: 

(g) if the lessor neglects to make any. payment 

. which he. is bound to make, and which, if not made 
by him, is. recoverable from the lessee or- against 
the property, the. lessee may make such payment 
himself, aud deduct it with interest from the rent, 
or otherwise recover it from the lessor : 

(A) the lessee » may remove*, at any time during 
thé continuance of the. lease, all things which he 
has attached to the earth ; provided he leaves the 
property in the state in which he received it : 

_ (7) when’ & lease of uncertain duration déter- 
mines by any means except the fault of the lessee, 
he. or -his- legal representative is entitled to all the 
crops planted or sown by the leésee and growing 

‘upon the property when the lease determines, and 

_to.free ingress and egress to gather and carry them ; 
-- (j) the lesseernag_transferf absolutely or by way 
of mortgage or sub-lease the whole or any part of 
-his interest in the property, and any transferee of 
such interest or part may again transfer it. The 
lessce shall not, by reason only of such transfer, 
cease to be subject to any of the liabilities attach- 
ing to the lease : 

nothing? in this clause shall be deemed to author- 

. ize a tenant having an untransferable right of 

occupancy, the farmer of an estate in respect of 
which default has been made in paying revenue, or 





* BB, L. R, 237; 14 B. L. BR, 201, 205; B. L. R. F. B. Rulings, 598, 
75.8. D. A. 205; 5 Mad. 120, 227; 7 B. L. R. 152; N.-W. P. 1875, p 
181; 12 W, R. 461; 16-W, R, 112; 15 W, B, 449; 68, D, A. 67 


4S8B.L BR, 239,12 BLL, B82, 
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the lessee of an estate under the management of a 
Court of Wards, to assign his interest es such 
tenant, farmer or lessce ; : 
(4) the lessee is Lound to disclose to the lessor 


any fact as to the nature or cxtent of the interest . 


which the lessee is about- to’ take, of which the 
Tessee is, atid the lessor is nat, aware, and whieh 
materially increases the value of such interest : 

(J) the lessee* is-Lound to pay or tender, at the 


‘PYoper time and place, the premium or rent to the’ 


lessor or his agent in this behalf; 

(m)*the lessee is bound-to Keep, and on the ter- 
mination of the lease to restore, the property in ag 
geod condition as it was in at the time when he 
was jut in possession, subject only to-the changes 
caused by reasonable wear and tear or irresistible 
force, and to allow. the lessor and his agents, at all 
reasonatle times during the. term, ‘to enter upon 
the property and inspect the condition thereof and 
give or leave notice of any defect in such condition ; 
and, when such defect bas been caused by any. act 
or default on the part of ihe lessee, his servants or 
agents, he is Lound to make it good within three 
months after such notice has been given or left : 

(7) if the lessee becomes aware of an y proceeding 
to recover the ,roperty or any part thereof, or of 
any encroachment made upon, or any interference 
‘with, the lssor’s rights concerning such prorerty, 

“he. is Lound to give, with reasonable diligence, 
hotice thercof to the lessor: 
 -(0) the lessee may use the property} and its 
" 23 W. BR. at. 


+5 BL. R. 401, 416; 8 BT. &. App. 70; 10 B.L. R. App, 41; 18 
WW. B, 360; 17 W. B,’41G ; 23 W. B, 298; W.R Sp, C1864) 86. 
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. __ products Cif afty) asia, person, of ordinary prudence 
would. use then if they were: his own > but’ he must 
_ hot, use, or permit another. to use, the. property-.for 
a purpose other than that for which it was leased, 
ox, fell timber, pull down: or damage buildings, 
_ Work mines, or, quarries.-not. open-when the lease. 
was granted, or commit any other act which is 
: ‘destructive or permanently injurious thereto :.._- 
(p)- he must not, without the lessor’s comiaanat, 
erect. on the property any “permanent structure, . 


“except. for: agricultural purposes : 
(q) on the determination of the lease, the lessee 


sprugiemtys. - 
sets tlie penises leased, 
or any. part “thereof, or any part of his interest 
therein, the transferee, in the absence of a contract 
: mixary, shall possess all the at and, if 


of the iret ak to the property 


sqlong.ashe. is the owner of i it; but the lessor 


shall not, by reason only of such transfer, cease to 
be ssubject..to. any. of the liabilities imposed upon 
him by!the lease, unless the lessee elects to treat 
the. transferee as the person liable-to-him : 
Provided that the transferee- is: not entitled’ to: 
arrears of rent: due before the transfer, and that, if 
“a , not eae reason to baleee that eae 





lessee shall not be able to:pay such rent over again: 
to: ei transferee. 





* 8B. L. QR. 242. 


{ LEW, B. 83; 26 W, B, 68, 








is-hound to-put the lessor into > ereeaeanaea 


Bien of less. 
x's transferee, 


{a j 


The lessor, the transferee and the lessee may 
determine what proportion of the premium.er rent 
reserved by the lease is payable in respect of the 
part so transferred, and, in case they disagree, such 
determination may .be made by ‘any Court having 
jurisdiction to entertain a suit for the possession of 
the property leased. ; ; 

aerlusion of 110. Where the time limited by a lease of im- 
lay on which x . : 
termcommences, moveable property is expressed as commencin ¢ 
from a particular day, in computing that time such 
day“eball be excluded. Where no day of com, 
Mencement is named, the time so limited begins 
from thé making of the lease, 
» - Duration of ° Where the time so limited is a year or a number 
Igase for a.year. : “a : 
of years, in the absence of an express agreement to. 
the contrary, the lease shall last during the whole 
anniversary of the day from which such time com- 
mences.. Z & Bs 
pe Ohtion to dex = Where the. time.so limited is expressed to be 
mine lease. < . are ‘ 
terminable before its expiration, amt the lease omits 
to mention at whose option it is so terminable, the 
lessee, and not the lessor, shall have such option. 
Determination “ 111. A Tease of immoveable property deter- 
ohlease, mines ek cos 

(a) by efflux of the time} limited thereby : 

“* 7 W. B, 283, ; Scie a ahs a 
“ $°8 Moore’s I. A, 281. Where the question was, whether a Icase for 
" q term continues for the specified term to the ‘heirs of the Ietsee dying 
within the terms, or whether, in the absence of specific provisions to 
the contrary, it terminates with his life, it was HELD that-any. leaseho? 
estate, when not expressly limited to the life of the Jessee, passes to his 


heits in the same way that any other property belonging to him de- 
volves on him, and that if the heirs take the estate of the deceased 
lessee, they take it with all the rights and-responsibilities attaching to 
it; and it is only in case of their refusal to accept the inheritance that 
the engagements entered into by the deccased cease-io operate from the 
Gate of bis death. 16 W. BR. 147, 
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(6) whore ‘biel time is limited couditionalty-on 
. the happening of Some event—by the happening 
ofsuch event;  ... ; oe ee eet 

(c) where the interest* of the lessor in the pro- 
perty terminates on, or his power to dispose of the 
same extends onl y-to, the-happening of any event— 
by the happeaing of such event : ; cs 

(@) in case the interostst of the lessee and the 
lessor in the whole of the |Toperty become 
vested ut the same time in one person in the same 
right ; ; : 

(¢) by express surrender ; that is to say, in’ case 
the lesseef yields up his intercst under the'lease. to 
the lessor, by mutual agreement between them : 

. &F). by implied surrender 2” , oe 

(y) hy fortsiture!| ; that is to say, (1) in case the 
lessee breaks aa express coniitioa which provides 
that, on breach thereof, the lessor may re-enter, 


er the Icase” shall become.woid jor (2) in case the 
lessee renownces bis character as such by Setting 
bp a title in a third person or by claiming title 
in himself; and in either ease the lessor or his 
transferee does some act showing his intention to 
determine the lease : Bae, 

(A) on the expiration] of » notice to determine 
the lease, or to quit, or of intention to quit, the pros 
perty leas, duly giver by one. -party to.the 
other, , 


rte 





* Lease ay Uiuda widow, aera 
+3 O'sia 15); lu W. RL 15, 
PNW. &. 1859 pas; 9 av. BR. u7, 


Ute Wea, dus; zu W. 4, 227, 18 W. R465; 22 W, B. 448; 35 
W~. R147, . 


4 23 W, B 238, 71, 
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ILLUSTRATION TO CLAUSE (F). 
"A lessee necepts trem his lessor’e ineir lexse of the property leased, te 


. take effect during the continuance ofthe existing'lease. This is an implied 
_, Saneuder of the former lease, and such lease Geteumines thereupon. 


ea offer 112. A forfeiture under section one hundred and 
eleven, clause (g), is waived by acceptance of rent 
which has. become due since the forfeiture, or by 
distress for such rent, or by any other act on the 
part of the lessor showing an intention to treat. the 
lease as subsisting.: en : 
Provided that the lessor is aware that the for 
feiture has been incurred : reget 
. Provided also that, where rent* is accepted after 
the institution of a suit to eject the lessee op the 
ground of forfeiture, such acceptance is nob, a 
» Waiver. 
dn no 113. A notice given under section one hundred 
; .and tleven, clause (4), is waived, with the ex press 
or implied consent_of the _parsen to whom it ie 
given, by any act on the part of the person giving _ 
it showing an intention to treat the lease as sub- 
sisting. 
ILLUSTRATIONS, 


(a). A, the lessor, gives B, the lessee, notice to quit the property. 
‘leased. The notize expires. B tenders, and A accepts, rent which hag 
become due in rcapect of the property since the expiration of the notice, 

The notice is waived. : 
-(b)._4, the lessor, gives B, the lessee, notice to quit the-property 
‘leased. The notice expires, and B remains in possession. A gives os 

u ‘+ as lessee & second notice to quit, Tle first notice is Waived, ee 

Relief against - 114, Where a lease of immoveable propettyt has 


f : . . 
Toh papel ot determined by forfeiture for non-payment of rent, 
rent. 


“and the lessor sues to eject the lessee, if, at the 





* 2 Bom. 73, 
4 N.-W, P, 1867, p. 1; 2 Bom. 70; 8 W, ®. 225, 
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hearing ‘of the suit, the lessee pays or tenders ta 
the lessor the rent in arrear, together with interest 
thereon and his full: costs of the suit, or gives such: 
sevarity as the Court thinks sufficient for making 
such payment: within fifteen days, the Court may,” 
in lieu of making a decree for ejectment, pass an 
_ order: relieving. the lessee against the forfeiture ; and: 
thereupon the lessee shall hold the property leased. 
--as if the forfeiture had’ not occured. 
115, The surrender*,, express or implied, of a Effect of curs 


render and for- 
- Tease ‘of i immoveable property does not prejudice an feiture on under- 


‘under-lease of the property or any part thereof — 
. previously granted by the lessee, on terms and’ 
-eonditions substantially the same (except as re- 
~ gards ‘thé amount: of rent). as those of the original 
lease; but, unless the surrender is made for the 
“purpose of obtaining a new lease, the rent ‘payable 
‘py; ~eni® the contracts hinding on, the under-lessee 
“shall be respectively payable to and-enforceable by 
‘the lessor. 
‘The “forfeiture of such a Jease- annuls all such a 
under-leases, except where such forfeiture has. been- 
procured by the lessor in fraud of the under- lessees 
‘or. relief against the forfeiture is granted under 
section. one hundred and: fourteen... . 
“" 116. If a lessee} or under-lessee of | pr operty-r re- Effect of holge 
| mains. in possession thereof after the determination _ oe 

“of the lense granted to the lessee, and the lessor.or 

_ his legal representative accepts rent from the. lessee. 

Or under-lessee, or otherwise assents to his conti. 


.* 10 W. B, 384; 13 W. R. 281; N-W. P. 18°71, p. 63, 
+ 8 Bom. #.C.3. 27; 12 B. L. R. 263; NW. P. 1870, p. 200£5 77 RL 
. 12; 16W. 2. 186; 22 W. BR, 393, SAS 5 j 23 W. R271; 25 W. B. 234, 
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nuing in possession, the lease is, in the dhsence of — 
an agreement to the couitrary, renewed from year 
to year; or from month to month, according to the 
purpose: for which the property is ledsed, as speci- 
fied in section one hundred and six. 

ILLUSTRATIONS. 
€a): ‘A let# @ house to B fer five years. B underlets the house to C 
ata monthly rent of Rs.100. The five years expire, but C continues in 
possession of the house and pays the rent to A. O's lease ia renewed 
from month to month, 


~ (ov A lets a farm ta B for the life of C, O-dies, but B continues in 
possession with A’s assent -B'a leaso ds renewed: from-year to year, * 


4 Bzemption of - 117, None of the provisions of this chapter ap- 

eases foragricul- : 

‘ral purposee. ply to teases for’ agricultural purposes, except in go . 
far as the Local Government, with the previous — 
sanction of the Governor General in Council, may 
by notification published-in-the local official Gazette 
declare all or any of 'sitchprovisions to be so ap- 
plicable, together jvith, -or Bul ject to, those of the 
Jocal law, if any, for the time being-in force. 

aGuéh® notification ‘shall’ not take effect. until the 
-ekpiry. of ix months from the date of its publica. 
‘tion. 





CHAPTER VI. 
_ Or Excuanczs. 
“Exchange” “ISS When two persons mutually transfer the: 
— _ ownership of.one thing. for.the ownership of an- 
Gtlier,. neither thing or both things being money 
only, the transaction is called an “ exchange”? 
“A transfer of property in completion of an ex 
chanve can be made only in manner provided for 
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$ ee a 
129, In. the ‘absence of a contract to the Contras , Bight of party 
ree 2 eae 2 eprived of thing 
ry, the party deprived.of ‘the thing or part thereof foostved ia 
he has received in-exchange, by reason of any de- 
tect in the title of the other party, is entitled at 
his option to compensation or to the return of the 
thing transferred by him. 
120. Save as otherwise provided in this chapter, Rights and 1 
f 7 - en ea ie . abilities of par- 
“each party has-the rights and is subject to the ties, 
liabilities of a:seller as ta that which he gives, and 
‘has the rights. and is subject to the liabilities of a 
” buyer as to that which he takes, _ 
121. On an. exchange’ of money, eagh ey eee of 
thereby warrants the genuineness of the money ; 
given by him, ‘ 


CHAPTER VIL. 
OF GuFTs, 
122, * Gift? 8 the transfer of certain existing “Gite” defined, 
_ Moveable or immoveable property made voluntarily 
‘and without consideration, by one person, called 
the donor, to another, called the donee, and accept. 
ed by or on behalf of the donee, : 

Such acceptance must be made during the life. Accoptance 
time of the donor and while he is still capable of ” sas 
giving. ; 

-ua If the donee dies before acceptance, the ‘gift is 
* void. _. : 73 
123. For the purpose of making a gift of'im- Transfer how 
-Moveable property, the transfer must be effected 
. by a revistered instrument signed by or on behalf 
of the donor; and attested by. at least two witnesses, 


(7% J 
For - the yurpore of mekirg a gift of moveable 
property, the transfer - may be effected either by 
a registered instrument sivned as aforesaid or by 
déliveryy « 
Such delivery may be made in the s same nay, ag 
_ goods sold may be delivered. 7 
Pisaing oie 124. A gift comprising both existing and fisans 
property. property is void as to the latter.- ‘ 


Gift to s2veral, * % 
cfwhom onedeeg 125. A gift of a thing to two or more donees, 


Not accept, of whom one .does not-accept it, is void as to the 
interest which he would have taken had hea ace 
cepteds cee 


When gift ma; 1 Aa dONOR ARAL GANaN une 
be auspended @ 126. Thé “donor “and donet may agree that on 
rovoks the happening of any specified event which does 
not depend on the will of the donor.a gift shall be 
sus -ended er revoked ; but.a eift which the parties 
agree shall be revocable wholly or in part at the 
mere will of the donor is void wholly or in part, as 
the case may be. . 
A gift may. also be revoked in any of the cases 
~(save-want or failure of consideration) in which, 
“if it were a contract, it might be rescinded. 
“ «Save as aforesaid, a gift cannot be revoked. 
Nothing contained in this section shall be deemed 
to affect the rights of transferees for consideration 
without notice. 
WeneetEA tions,” 
(a). A gives a field to B, roserving to limsclf, with B's aseent; tha 
Tight to take back the field in case B and his descendants die before A, 
B divs withcut derccndants in A’s jifetime. A may take lack the ficld, 
(b). A gives a lakh cf rupees to B, re8crving to hime I, with b's 
assent, tho right to tak2 bask at pleasure Fs. 10,Q00 out of the Jakh, 
The gift holds good as to Re, $0,000, Lut is void as to Rs, 10,000, w hich 


Pa eo ae 
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127. Where a. gift isin, the form of a single - Onerons gitts, 
transfer, to the same ‘person of several things of 
which one is, and the others are not, burdened by. 
an obligation, the donee. can take nothing by the. 
gift unless he accepts it fully. fon 

_ Where “a, gift. is in the form of two or more, 
separate and independent transfers to the same : 
person of several things, the donee is at liberty to. 
accept one of them and refuse the others, although. 
the. former, may be, beneficial and the latter. 
ONELOUS. woe wo oe nee Hs ; ; 

A donee not: competent’ to contract and accept- aia ee 
ing property burdened by any obligatién is not son, 
bound by his acceptance. But if, after becoming 
competent to contract and being aware of the obli- 
ation, he retains the property given, he becomes. 
so bound... 


IELUsrra trons. 


(4). A’ has shares in X, a prosperous joilit Block Compaycana also 
shares. in-Y, a joint stock company in difficulties, Heavy calls are ex- 
pected in respect of the shares in Y. A gives B all his shares in joint 

‘tock companies, B refuses to accept the shares in ¥Y. He cannot take 
the shares in X, ‘i : 


(b). A, having a lease for a term of years of a house at a rent: which. 

he and his representatives are bound to pay during the term, and which 

--4a: more than: the house can be let for, gives to B the lease, and algo, ag 

% scparate and independent transaction, a sum of money. B refuses ta, 
“eecept the lease, He does not by this refusal forfeit the money, 


| 128, Subject to. the provisions of section ONE Universal donee, 
“Hundred and twenty-seven, where a gift consists of 

the donor’s-whole property, the donee is personally 

‘liable for ‘all the debts due by thevlonor at the 

time of the gift to the extent of the property com- 

prised therein, 5 
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i nia nae “129. Nothing in this’ chapter relates to gifts of 
ca sand nit moveable property inadé in contemplation of death, 
-or shall be deemed. to’ affect. any rule of Muham- 
~madan: law, or, Save ‘as provided by section one 
-undred and twenty- three, any rule of Hindt or 
- Buddhistdaw- 


CHAPTER VIII. 
-o 3:-O¥ Transrers or AvtionAare Crains.. ; 

Actionable ~490.- A claim which the civil Courts recognise 
cata as affoyding grounds for relief* is actionable whether 
@ suit for its enforcement is or is not actually pend. 
ing or likely to become necessary. 

431.-No -transfer of any debtf or any beneficial 
interest in moveable property shall have any operas 
tion against the\ debtor ‘or against the person in 
whom. the property i is vested, until express. notice of 
the-transfer is given. to him, unless he is a party 
to or otherwise aware of such transfer ; and every 
dealing by such debtor or person, not being a party 
to or otherwise aware of, and not having received 
express notice of, a transfer, with the debt or pro- . 
bet shall be valid as against such transfer. 


ILLUSTRATION, 


‘& Swes-monsy ts B, who transfers the debt to ©. B then demands 
the debt from A, who, having no notice of the transfer, pays B. The 
paymé@nt is valid, and C cannot sue A for the debt. 


132, Every such notice must be in writing signed 


by the person making the transfer, oF, by! his agent 
Notice tobe in .* - 
writing signed, duly authorized in this behalf. | 


“* See the PAPER on ®CAUSES NOT ACTIONABLE” ia the second 
volume of the Lhgal Companion. 
_ $.1 Mad. 150; 5 W, R. 230, 


Transfer 
bt 
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133. Qa reestvine such notica, tha debtor or oti & giro 
person in- whom the property is vested shall give. . 
. effect to the transfer noless where the debtor resides,. 
~or the property is situate, in a foreign country and: 
_- the title of the person in whose favour the transfer-- 
- is made is not~complete according to thre: law of? 
such country. ine a 
134.. Where the- ransferor of a, debt Warrants | Warranty | of 
the: solvency of the’ debter; the warranty, in the to relies ce 
abserite Of a Contract to the c ‘contrary, applies only 
to his" solvency at” the time of the transfer, and is 
limited, where the transfer is made for egnsidera- 
tion, to the*arhdunit or value of such consideration. <8 
135. Where an actionable claim is sold, he spoatenee oe : 
against. whom it is Jnadeis wholly discharied by whom, claim is 
paying to the buyer ‘the price and incidental ex- , 
penses of fhe sale, with inter rest on the p e price from 
zie day that the Luyer paid it. 
Nothing id. the. former part of this section ap- 
f plies— oe 
», (a) where Ae eal is “made to the co- -heir to, or: 
co-proprietor-of, the claim sald ;-—— 
(4) where it is made toa creditor i in pay ment 
of what is due to him ; g ae 
(c) where it is made to the possessor of ® pro 
perty subject to the actionable claim 5. 
.; (@) where the judgment of a competent Court 
hig. been delivered uffirmine=the claim, or. where 
the claim: hd¥ heen thade _ by evidence aud and i is 
ready for julgment. sd 
136. ‘No julge, pleader, mukhtér, clerk, bailiff Toorpactty of 
or ather officer connected with Courts of justices writ sCourte ‘of 
~ can pay any actionable claim falling under the aa 








{ si 
jurisdiction -of the Court“in which he excreises dis 
functions, 


“gp bisbility ot 137. The person to whom a debt -or-charge is 
dent. ove F transferred shall take it subject: to all the diabilities: 
: to which the transferor was subject in aospect 


thereof.at the date of the transfer. 


ILLUSTRATION, 


A debenture is issued in fraud ofa public company to.A. A sells and 
transfers the debenture to B, who has uo notice of the fraud. The de- 
benture is invalid in the bands of B, 


-Mortgageddebt. 138. When a debt is transferred for the purpose 
of securing an existing or future debt, the debt so 
-transferred, if recovered by either the transferor or 

' tranaferee,'is applicable, first, in payment of the 
costs of such recovery; secondly, in or-towards 
satisfaction of the amount for ihe time being se- 
cured by the transfer s.and the esis, ifany, 
celongs to the transferor. 


Saving of ne 139, Nothing in this. chapter. applies to: nego- 


“gotiable instru. ‘ : 
ments, tiable instruments. 


‘THE SCHEDULE, 


[ 82°}. 
THE SCHEDULE: 


(a). SUATUTES. 








¥eaz and chapter, Subject. sa | Exterit of repeal, 
27 Tren. vt, o.B. Uses ..| The whole. F 
AB Jeliz,, c. 5. wf Fraudulent: conveyances ‘he whole, 





27 Eliz. ¢. 4. |) Krandulent conveyances 
A Wan & Mary;.c, 16,...] Clandestine mortgages: 


. 


a a nen 


The whole. 
The whole. 





“(b). Acts oF THE GovERNoR GENERAL IN CounctL. 


















Number and year. Subject. | Extent of repeal, 
A ‘ Al 
IX of 1842 | Lease and release *,..| The whole, 
EXXI of 1854 . Modes of conveying land ..., Section 17, 
XL of 1855 ‘ Mesne profita and im-| Section 1; in the title, the: 
: provemunts, words ‘to mesne profits 


and” and in the pream- 
ble “to limit the liabi- 
lity for. mesne profits. 


and.” 
3 


Section 31. 

So far as it relatesto Ben- 
ai Regulations I of: 
79S and XVII of 1806, 


XXVIT of 1866 Indian Trastce"Act! 
TV of 1872- wBinjabLaws Act 


¥7 : ' Central . Provinces Laws|3o fay as it relatca to Ben- 
XX of 1975 Act. gal Regulations I of 1798 
: Ondh Li ‘Act and XVII of 1806, 
he ith nt awe =|" So far as it relates to Ben- 
SVILL of 1616. gal Regulation XVII of 
5 1806. 
I of 1877, Specific Relick «+ Tn Sections 35 and 36, the 


words “in writing.” 





(c). REGULATIONS, 








| Number and year, Subject. Extent of repeal, 
° 
———— 
Bengal Regulation I of| Conditional sales «.t The whole Regulation, 
1738, 
Bengal Regulation XVil| Redemption ».| The whole Regulation, 
- of 1806, ‘; 
Bombay Regulation Vj_ Acknowledgment of debts:) Section 15, 
of 1827. ‘ Interest: Mortgagees in! 
: possession. 





a A 
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Accession acquired in virtue of transferred ownership, -s, 68. 
Accession to mortgaged property, s. 63, 8. 70. 
Accumulation, direction for, s. 18. ~ 
Actionable claims, transfers of, ss. 180 to 139. 
Agricultural purposes, exemption of leases for, s. 11%, 
Alienation, condition restraining, s. 10. 
Apportionment of benefit of obligation on severance, 8. 37. 
Apportionmeut of periodical payments on determination of 
interest of person entitled, s. 36. 
Attachment of mortgaged property, s. 99. 
‘Burden of obligation annexed to ownership but not amounts 
ing to interest or casement, 8. 40. ; 
Burden of obligation imposing restriction on use of land, 8, 40. 
Buyer and seller, rights and liabilities of, s. 55, 
" Charges, s. 100. 
» extinguishment of, a. 101. 
Class, transfer to, 8. 15, 8. 22.- -- 
Co-mortgagor, charge of, who redeems, s. 95. 
Condition restraining alienation, s. 10.’ 
... Conditional sale, mortgage by, s. 58, 
Conditional transfer, ss. 25, 31. 
” » to one person coupled with transfer to 
another on,failure of prior disposition, 8. 27. : 
4 ulterior transfer, on happening or not Maia 
ing of specified event, s. 28. 
transfer, on performance of act, fd" time being 
- specified for aces 8. 33, 
. pe? time being specified, s. 34, 


” 
Contingent interest, s. 21, 


| 8 ] 

Contracts, enactments relating to, to: be taken as part of 

Act IX of 1872, 8. 4 
Contract for sale, s. 54. _ 
Contribution to mortgage debt, s. 82. 

~ Co-owner, transfer by one, s. 44. 
3 transfer by, s. 47. 

Costs of mortgagee subsequent to decree, 5, 94. ° 
Debt, mortgaged, s. 138. 

», transfer of, s. 131. 
Decree in redemption suit, s. 92. : 


» foreclosure suit, s. 86. - 

» for sale, s. 88. 
Deposit, ss. 83 to 85. 

»_ power to, in Court money due on mortgage, s. 83. 

Done universal, s. 128. 
Election when necessary, s. 35. - 
English mortgage, s. 58. 
Exchange, 88.118 to 121. 
Foreclosure, ss. 86 to 90. 
Forfeiture, waiver of, s. 112. 


. 


» - ¥elief against, for non-pay ment of rent, 8. ie 
F pindalast tenaifen: 8. 53. 


Gifts, ss. 122 to 129, © 
» onerous, 8. 127, = 
-. 9) to disqualified persons, 8. 127. 
“when may be revoked, 8. 126, 
» . suspended, s. 126. 

euoldiag over, effect of, . 116. 

Immoveable property, transfer-of, ss. 38 to 53. 
” “Implied contracts by mortgagor, s. 65. 


Improvements made by bond Jide holders under defective 
. titles,.s. 51. 


Tneumbrinces, provision by Court fis 8. 57. 


TB) 
Insolvency, conditicn making interest determinable on, «. 1% 
Interest, contingent, s. 21. ; , 
” receipts in lieu of, a. 77. 
en vested, s. 19, 
Interpretation clause, s. 3. . 
Joint transfer for consideration, s. 45. 
Lease, ss. 105 to 117. 
“Lessee, ss. 105 and 108. 
Lessor, ss. 105 and 108. 
Maintenance, transfer where third person is entitled to, 8.39, 
Marshalling securities, s. 81. 
Mortgages, ss. 58 fo 104. 
Mortgage-m oney, suit for, s. 68. 
Mortgagee, rights and liabilities of, ss. 67 to 1. 
Mortgagor, do., ss. 60 to 66. 
. Negotiable instruments, saving of, s. 189. 
Notice, ss. 102 to 104. ‘ 
Officers connected with Courts incapable of purchasing ace 
tionable claims, s. 136. 
Option to determine lease, s. 110. 
Oral transfer, s. 9. 
Order absolute for’ wale 8. 89. x 
Ostensible owner, transfer by, s. 41, 
Pendenie lite, s. 52. 
Perpetuity, rule against, s. Fa. 
is transfer i in, for.public benefit, s, 17. 
. Policy, transfefte’s right under, s. 49, 
Premium defined, s. 105. 
Priority of rights created by transfer, s. 48 
Prior mortgage, postponement of, 8. 78. , 
» sale of property subject to, 8. 96. 
Procéeds, application of, 8. 97. 
* Recovery of balance due on mortgage, 8. 90, 


[wey 
=: Redeniption,-s&. 91 #695. 
Renewal of mortgaged lease, ss. 64, 71. 
‘Rent bond fide paid to holder under defective title. s. 50. 
Rent defined, s. 105. 
Repeal of Acts, s. 2. 
Restriction repugnant to interest created, 8. 11, ~ 
Revocation of gifts, s. 126. 
Rule against perpetuity, 8. 14. 
Rules, power to make, s. 104. 
Sale of inimoveable property, ss. 54 to 57. 
Saving of certain enactments, incidents, rights, liabilities, 5. 2. 
Seller, rights and liabilities of, s. 55. 
Surrender, effect of, on underleases, s. 115. 
Tacking abolished, s. 80. 
' Tender, s. 102. 
Transfer, conditional, s. 25. 
_.. » contingent, s. 23. \ 
- ay. , 4m perpetuity, s. 1% 
‘4 . of property, s. 5. 
ny __ operation of, s. 8 — 
» > oml,s. 9. Ss, 
PA persons competent to, s. 7: 
to take effect on failure of prior, 8. 16. 
iter person, acquisition of vested interest by, on trangs. 
fer for his benefit, s. 20. 
» transfer for benefit of, s. 18. * gi 
Usufructuary mortgage, 8. 58 
Waiver of forfeiture, s. 112. 
a. notice to quit, s. 113. 
Waste by mortgagor in possession, s. 66. 
What may ie transferred, s. 6. > 


